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RETIREMENT FOR SELF-EMPLOYED ... ?* 


A resolution recommending the passage of the Jenkins-Keogh bill currently 
under consideration in Congress was adopted by this Association on April 27, 
1957 (see August, 1957, Journal, p. 109). Similar action was taken by the 
Executive Council of this Association recently. An explanation of the Jenkins- 
Keogh bill appeared in the February, 1956, Bar Journal (Vol. 24, pp. 240- 
248). 

Briefly, under this bill (H.R. 9 and 10), self-employed professionals would 
be allowed a tax deduction for amounts put in a restricted retirement fund or 
paid in as premiums to purchase insurance policies with retirement features. 
This would place them on the same basis with employees under certain tax- 
qualified pension systems. In 1955, it was reported that the United States 
Treasury Department, while approving the bill in principle, opposed imme- 
diate enactment because of the possible loss of revenue. 

In these times of increased national defense budgets, lawyers and other pro- 
fessionals may wonder what effects Sputniks and Explorers may have on the 
chances for enactment of the Jenkins-Keogh bill. On the other hand, pro- 
ponents should urge that continued high taxes make the situation more urgent 
for professional people. The bill was on the agenda for hearings by the na- 
tional House Committee on Ways and Means (January, 1958). However, a 
new development has taken place which may cause a shift in support away from 
the Jenkins-Keogh bill. As stated by Mr. John A. Cardon in the January, 1958, 
Federal Bar News: 

. The Commissioner of Internal Revenue has modified his stand with 
respect to the Kintner case. (U.S. v. Kintner, 216 F. 2d 418 (9th Cir. 1954) ) 
There, a group of doctors formed an association and adopted a pension plan in 





*Editor’s Note: Sep 1955 “Ri in Congress” in the Journal of the Bar Asso- 


ciation of the State of Kansas, mepors,cn iS 1955 sy vale "3. I A cre 229) — F.C. 

" more recent lanation describing the bill as “An American Thrift Dynamic,” written by John R. 
Nicholson Vice-Cha’ i a, a de Seoslen tee Association’s Committee on Retirement Benefits, appears in the 
il, 1957, ed oe fad 2 oe hes Oe Mr. Nicholson states that * "A great virtue, in the Jenkins- 

Recgh b bill is that it represents one of the soundest means of encouraging long-term savings . 
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which they were participants. In spite of the decision upholding the arrange- 
ment, the Commissioner refused to go along. (Rev. Rul. 56-23, 1956-1 Cum. 
Bull. 598) Now the Commissioner says adoption of a pension plan is not de- 
terminative of the tax status of the group and promises to publish tests for 
determining whether such a group may be taxable as a corporation—and pre- 
sumably adopt a plan for the professionals. (TIR October 10, 1957) 


“This shift may be designed to slow down support of the Jenkins-Keogh Bill. 
Be that as it may, the possibility of this solution must not be overlooked. ‘If 
state laws permit professional people to associate in some manner to carry on 
business, it should be a simple step to treat them as employees for pension plan 
purposes. Admittedly, the way is not clear but serious thought is being given to 
this approach and, if the Jenkins-Keogh legislation must await tax reduction, 
a lot more energy will undoubtedly go into it. 


“In short, it requires a clear crystal ball to foretell the future of pensions 
for self-employed individuals.” 


KANSAS STATUTES SUPPLEMENT OF 1957 


Announcement of the publication of the 1957 Cumulative Supplement to 
the General Statutes of 1949 has been made by Franklin Corrick, Revisor of 
Statutes for the State of Kansas. 


It consists of about 1,290 double column pages and is the fourth Kansas com- 
pilation of general statutes published as a cumulative supplement to the Gen- 
eral Statutes of 1949. 


The Kansas legislature, during the regular sessions of 1951, 1953, 1955, 
1956 and 1957, amended 2,207 sections and repealed 2,023 sections of the 
General Statutes of Kansas. In addition, 3,060 new general statutory sections 
were enacted and assigned new section numbers in this Supplement. The new 
sections appear in their proper places and the amended sections are set forth 
in their amended form and proper references made to all repealed sections. 


The various sections included in the new 1957 Supplement are carefully 
indexed, cross-referenced and annotated. In addition, supplementary (pocket- 
part) annotations to court decisions handed down between publications of each 
biennial Supplement will be furnished free to all owners of the Supplement. 
The pocket-parts are prepared and distributed by the office of Revisor of Stat- 
utes. 


Orders for the 1957 Supplement should be sent to the Secretary of State, 
State House, Topeka, Kansas. Remittance ($5.00 per copy) should accompany 
all orders since the state does not keep open accounts on statute books. 
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TRIAL OF A NEGLIGENCE ACTION 


By D. ARTHUR WALKER 
Of the Arkansas City, Kansas, Bar 


At the outset let me make it plain that the ability to try a negligence case 
does not make an attorney an “ambulance chaser.” Any lawyer worthy of the 
name should know how to try a negligence case. If he represents an oil com- 
pany sooner or later someone will damage the pipe line with a grader or bull 
dozer, let a fire get away and destroy the storage tanks and he is faced with 
briefing, filing and trying a negligence action. 

If a lawyer represents a railroad company then sooner or later a gasoline 
transport truck will run into a train, perhaps causing thousands of dollars dam- 
ages and that lawyer is faced with briefing, filing and trying a negligence 
action. 

In my personal practice I would estimate twenty per cent of my work is 
negligence work, about evenly divided between plaintiff and defendant repre- 
sentation. I would be the first to admit this limited experience would be suf- 
ficient to show I can not pose as an “expert” but, I shall endeavor to pass on 
some observations I have made of those who have been successful in negligence 
trial work. Time will not permit a discussion of both the plaintiff and de- 
fendant’s approach to the subject so let us confine this to observations of the 
plaintiff's side. 

CARD INDEX 


To begin with, start a card index file. Your Kansas Digest is all right for the 
run of the mill Kansas cases—your General Digests for the law in other juris- 
dictions as well—but, no Digest will enable you to accumulate for ready use 
the law you will need time and time again in your briefs and trial work. 

For Example—for many years it was debatable whether the owner of an 
automobile covered by liability insurance could recover damages from his own 
liability insurer. Finally a case arose in California where the owner and third 
person were on a joint enterprise and the third person while negligently driving 
the car wrecked the same and seriously injured the owner. The owner sued the 
third person for negligence and inasmuch as he was driving the car with the 
consent and permission of the owner the result was the owner was endeavoring 
to collect on his own liability insurance. The California Court held this could 
be done. (Williamson v. Fitzgerald, 2 P(2d) 201.) At that time the case was 
new law so far as I was concerned so I made cards for my index under several 
headings, viz.: “Automobiles,” “Insurance”, etc. 

Suppose your opponent has appealed the case once or twice to the Supreme 
Court on technical matters. Where could you look in any Digest for the fol- 
lowing quotations from Elihu Root which you could keep in your card index 
under “Appeals.” 


“Mr. Elihu Root, a great lawyer and statesman, said: ‘Every lawyer knows that 
the continued reversal of judgments, the sending of parties to a litigation to and 
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fro between the trial courts and the appellate courts, has become a disgrace to the 
administration of justice in the United States. Everybody knows that the vast net- 
work of highly technical rules of evidence and procedure which prevails in this 
country serves to tangle justice in the name of form. It is a disgrace to our profes- 
sion. It is a disgrace to our law and a discredit to our institutions.’ This statement 
is perhaps too radical, but it should be a warning. State v. Watkins, 158 S.E. 
393, 396" 

Where would you look to find a better expression about a hand than the 

following: 

“The utility and beauty of a perfect human hand represents the activity and 
development of the race. The hand protects the other parts of the body. Its move- 
ments respond to the will and add grace and charm to oral expression. By a caress 
the hand may communicate the impulses of the heart to others. When it becomes 
repulsive by a deformity it may produce mental anguish—an element of damage. 
* * * Henry v. City of Lincoln, 151 N.W. 933, 936.” 


A card index is as useful to an attorney as a trowel to a bricklayer. 


GET SIGNED STATEMENTS OF WITNESSES 


When your client relates his story to you get the names of all witnesses, and 
get signed written statements from every witness possible. Good defense lawyers 
have always done this. There are many advantages in having these statements: 
You will know if your client has given you the correct facts. 

You will know if you have sufficient facts to file suit. 

You will know what witnesses to use to prove your case. 

. You have a statement to refresh your witness’ memory at a later trial. 

You have a statement to impeach a witness who for some reason tries to change 
his story. 

Many osagte who give a statement take the attitude they are thereafter a “plain- 
tiffs’ witness,” a partisan so to speak, and their feeling adds strength to your 
position. 

7. Frequently in discussing a settlement with the opposing claims adjuster or 
attorney you can show them some of the statements to convince them you do 
have proof on certain features of the case and are not talking “hot air.” 

Have Definite Fee Arrangement. Let’s assume from what your client and 
witnesses have said you feel there is a cause of action. You should now prepare 
a written contract with your client about your fee arrangement. You will avoid 
later arguments or misunderstanding with your client by having a definite 
written agreement as to the amount of your fees and how and when your fee 
is to be paid. 


ff Yayrnvr 


Vistr SCENE OF ACCIDENT 


If you haven’t already visited the scene of the accident you should do so at 
once. Take your client along and he can point out the “bridge”, the “little 
church”, the “big ditch” and other objects the witnesses have and will refer to 
during the trial. 


PREPARE PRELIMINARY BRIEF 


Now comes an important step in your case frequently overlooked or de- 
liberately avoided because of the work involved. Prepare a preliminary brief. 
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The law you assemble will aid you in drafting your petition. It will assist you 
in resisting demurrers and other pleadings that will be filed against your pe- 
tition. 

PREPARE ROUGH DRAFT OF PETITION 


By now you know your facts and you know the law. You are ready to pre- 
pare a rough draft of your petition. I know some lawyers have the ability to 
call in a stenographer and dictate the first and final draft. Unfortunately most 
of us cannot do this. Personally I write out my rough draft and insert the per- 
tinent legal citations after certain allegations. For example I may allege, 

“As a result of the severe blow to plaintiff's breast she has suffered constant worry 
over the possibility of cancer.” Alley vs. Charlotte Pipe, etc. 159 N.C. 327, 74 SE. 
885, 17 C. S. 1031; May vs. Ferrell 271 Pac.. 791; Texas vs. R. Co. 298 S.E. 654; 
hag Yonkers R. Co. 64 NY Supp. 491; Citizens Ry. Co. vs. Branham 137 

Of course, in the final draft of the petition the citations are omitted, but you 
still retain your rough draft to use these citations in argument if a motion to 
strike such an allegation is filed. 


FILE Your SUIT WITHOUT DELAY 


You will note I’ve made no mention of a demand on the other side for a 
settlement up to this point. I believe the best method is to make your initial 
demand about the same time as you write your initial rough draft of the pe- 
tition. By the time you are ready to file your petition the opposite party wilh 
have had an opportunity to settle if they are so disposed. In a short time they 
will also know if you make a demand you are also about ready to sue and the 
usual “horseplay” or long drawn out negotiations will be avoided. 

You make your demand and you will probably settle your case. Those not 
promptly settled you should forthwith file suit. 

By promptly filing suit you have several advantages: 

(a) Your case is in motion and moving towards an ultimate settlement by trial or 
compromise. 

(b) If your fee is a contingent one on a sliding scale your fee is increased. 

(c) A case approaching trial is easier to settle. 

(d) Your client’s scars and disability are frequently more obvious six months after 
the injury than two or three years later. 

(e) Your witnesses will be more likely to be in the vicinity to testify, by delaying 
suit they may move away. 

(f) You avoid the danger of the statute of limitations. 


KNOW THE VALUE OF YOUR CASE 


The reason you file suit is to get an adequate settlement for your client. Un- 
less you know the value of your case you can not determine what settlement is 
adequate. If an oil man can determine the value of an undeveloped lease, if a 
cattleman can estimate what a load of calves will be worth a year later, surely 
a lawyer should know the value of his case. Ordinarily the value of a case is 
determined by two factors: 
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(a) The extent of the loss and damage to your client. 
(b) The ability of the defendant to pay. 


You may have a client with a loss of Fifty Thousand Dollars ($50,000.00) 
but the defendant is judgment proof except a policy of insurance for $5,000.00. 
Your lawsuit is certainly not worth to exceed the $5,000.00 and to give an in- 
surance company some incentive to settle your value will probably be $4,000.00 
to $4,500.00. 

Again your defendant may have a $100,000.00 policy of insurance but your 
client’s loss and damage will not exceed $6,000.00. Under these circumstances 
the value of your case would seem to be in the $5,000.00 area. 

Years ago the Supreme Court of Kansas took a dim view about damages in 
various cases. In the case of McGinley v. City of Cherryvale, 141 Kansas 155, 
the defendant struck a car in which plaintiff, a twelve year old girl, was riding. 
Her leg had to be amputated. The jury allowed her $15,000.00, the trial court 
cut the amount to $12,0000.00 and the Supreme Court said she must take 
$9,000.00 or a new trial would be allowed. Many people felt the court was a 
bit too conservative in this instance. In any event it would be a bit difficult to 
know the value of a case with this uncertain value put on one’s body. 

Fortunately the Supreme Court of Kansas in recent years has taken a realistic 
view of the changing wage scale, the inflated cost of living, and our devalued 
dollar and while our court would not hesitate to correct an excessive verdict 
it likewise has repeatedly demonstrated it will readily affirm an adequate ver- 
dict even though the figure is one that in former years would have been frowned 


upon. 
MOTION PROCEDURE 


Defense lawyers almost always file motions. If the motion does not hurt 
your case draw a journal entry confessing the motion, get it signed and filed 
and get on with your case. If the motion would really hurt you—get it set for 
hearing and dispose of it. Get on with your case. 


PREPARE TRIAL BRIEF 


When your case is set for trial prepare your trial brief. Your former brief 
related to what facts should be alleged to state a cause of action. Now you are 
faced with preparing a brief on how to prove your case. Prepare extra copies 
for the use of the Court and opposing counsel. 

Here are some examples: 

(a) Can a carbon copy of a letter be introduced in evidence the same as the orig- 
inal? Answer is “yes.” Prescott Wright Snider Co. vs. City of Cherryvale, 134 
Kansas 53-57. 


(b) Can the dying declaration of a party injured in an auto accident be received 
in evidence? Answer is “yes,” if made under sense of impending death. 


Bognall vs. Hunt, 131 Kansas 805. 
(c) Can there be #wo proximate causes? Answer “yes."—162 Kansas 294-303; 
Rowell vs. City of Wichita. 
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(d) May a third party testify as to what injured party said as to present and 
existing pain? Answer: “Yes.” Bettermert Co. vs. Reeves, 77 Kansas 111-117. 

(e) May your witness testify as to his motive, purpose and intent? Answer: “Yes.” 
Eckerd vs. Weve, 85 Kansas 752. 


PREPARE A COMPLETE SET OF REQUESTED INSTRUCTIONS 


Most courts are busy. In the average case all instructions save three or four 
covering the disputed issue are “boiler plate” instructions. By preparing a set 
of instructions you can help the court and you also help yourself to check and 
correct any erroneous instructions the court may submit or the opposing side 


request. 
ORDER OF PROOF 


Two or three days prior to the trial, get all of your witnesses together and 
go over your case. The advantage of having them together is that sometimes 
a year or more has elapsed since the witnesses saw the incident. The kind of 
auto, the day of the week, the weather, the time of day are small items that one 
witness may not be too certain about but with his recollection refreshed he 
will make a better witness. 


There is an old saying that it is well to start your case wtih a good witness 
and close it with a good witness. When you have your witnesses assembled 
you can readily determine the order in which you will put them on. When you 
have determined the order of your witnesses, then it is fairly simple to determine 
where you want to introduce your diagrams, photographs, your expert witnesses, 
annuity table, doctors and medical testimony. 

The logical order of proof is to put on that part of your case to establish 
liability in the first instance. Then if it is a personal injury action put on the 
plaintiff and offer evidence as to pain, suffering, disability, loss of earnings and 
hospital, nursing, and medical expenses. Then put on your doctors, nurses, etc., 
to corroborate what the plaintiff has testified to and to furnish an opinion as 
to the cause of the pain and disability and the period for which it will likely 
continue. You can see that if you put on your doctors among the first witnesses 
and then proceed with witnesses as to who was liable for the wreck, that you 
lose the benefit of the impression the doctor can make upon the jury if he 
follows the plaintiff. 


SELECTION OF THE JURY 


I know of no set rule for selecting a jury. Local conditions, political preju- 
dices and various matters play an important part. However, as a rule a plaintiff 
in a personal injury action can well excuse all bankers, schoolteachers, book- 
keepers, employees of small loan companies and the like. In their place I'd 
prefer to have oil men, athletes, successful salesmen, ranchers and stockmen 
and people who relaize that to a man earning $12,000.00 to $15,000.00 a year 
who is totally disabled a verdict of $50,000.00 is but his earnings for about 
four years and not in any sense an unearned fortune. 
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Someone once said in case of doubt try and ascertain the type of soil a juror 
lives on. If the soil is rocky, tight and unproductive then the juror will be tight- 
fisted, on the otherhand if the soil is rich, loamy, productive soil the juror will 
likewise be more liberal. 

By and large if you can get jurors of about the same age, occupation and 
station in life as your client you can not ask for more. 


OPENING STATEMENT 


Make a good opening statement. You have lived with your case and may 
forget the jurors have never heard of it. Describe your case in simple language 
in the correct order of events. Don’t exaggerate or overstate your case. Don’t 
neglect to mention any bad aspect of your case. It’s better for you to mention 
it and give your version and explanation of the incident than to have the jury 
learn of it for the first time from the defense. Fell the jury the amount you 
have sued for and why it is reasonable and just under all the circumstances. 

Your opening statement and argument are your only chance to discuss the 
case with the jurors. Make full use of the opening statement to explain your 
case to the jury. 


THE TRIAL 


Time will not permit but a limited discussion of trial procedure. From ob- 
serving others try cases, however, I can suggest the following: 

(a) Have a good chart prepared of the scene of the accident. Have your 
witnesses mark on this chart the various locations they testify to. 

(b) Tell your witnesses in advance they may be asked “To whom have you 
talked about this case” and if so asked to detail all the persons and attorneys 
they have talked with. 

(c) Instruct your witnesses that it is no disgrace to answer “I don’t know” 
to a question they know nothing about. No witness knows all the answers. It is 
when a witness refuses to frankly say “I don’t know” and starts guessing that 
he gets in trouble. 

(d) If you use small toy autos and trucks try and have your equipment pro- 
ceed in the direction the jurors are facing. We are all inclined to feel the “other 
fellow” should not interfere with our progress in a vehicle. 


(e) Make as few objections as possible and never object just because a ques- 
tion is leading—only object if it is a question that will hurt you. Jurors don’t 
like objections. 

(f) Jurors are convinced by what they see, hear and feel. If your witness 
says the impact threw him against the steering wheel and bent it double—they 
hear it. You introduce a photograph of the steering wheel doubled up and they 
see it. You introduce the doubled up steering wheel in evidence and they feel 
it. Use evidence to apply to all the three senses as often as possible. 

(g) Try and prepare some key questions that help you regardless of the 
answer of the defendant. A plaintiff sued a doctor for injecting caustic soda 
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in his rectum when he intended to use a different medicine. The plaintiff's 
attorney asked the defendant this key question. “Before you used this medicine 
on plaintiff did you read the label on the bottle?” Obviously it made no dif- 
ference how the defendant answered. If he said “yes” he was doomed, and if 
he said “no” he was crucified. Again a defendant used a key question when a 
plaintiff who had driven into a dust storm stopped his car on the road and was 
hit by defendant's car following close behind. The counsel for defendant asked 
plaintiff “When you proceeded into this dust did you consider it a safe or negli- 
gent act.” If he answered he considered it a safe thing to do, of course, the de- 
fendant was doing the safe thing also, if he said it was a negligent act on his 
part he was admitting contributory negligence. Again an insurance company 
adjuster got an injured party to sign a release for $75.00 immediately after an 
injury. Injury to the bone caused later complications that required amputation 
of the leg. Suit was filed to.set aside the release as being grossly inadequate. 
Plaintiff's counsel asked the insurance adjuster “If you had known how seriously 
the plaintiff actually was injured would you have considered $75.00 adequate.” 
Regardless of whether the answer was “yes or no” the insurance company was 
in a bad way. If the adjuster answered “yes” it disclosed a grossly unfair atti- 
tude in the first instance, if the adjuster answered “no” it practically proved 
plaintiff's case. 
THE ARGUMENT 


Manifestly there is no form book for arguments. The time, place, surrounding 
events, the argument of the opposing counsel all require consideration as to 
your own remarks. 

However, it is well in opening an argument to enumerate the admitted facts. 
Then frankly state the disputed fact or facts and discuss the evidence to support 
your version. 

If there are numerous special questions asked don’t take time to argue all of 
them, pick out the two or three that will control the case and discuss them. 

And finally remember the whole purpose of filing and trying the case was 
to recover damages. Therefore, give the bulk of your time to a fair but full 
outline of the pain and suffering, loss of earnings, past and future, the disability, 
past and future doctor, hospital and medical bills, or other items of loss and 
damage. 

It’s not enough to tell a jury that you know they will deal fairly with your 
client, you are under a duty to point out, enumerate and total up the overall 
loss your client has suffered. Give the jury your ideas in dollars and cents what 
your honest to goodness loss is—don’t go for fantastic figures—neither should 
you pass the buck to the jury to figure out your items. 


CONCLUSION 


And finally there is the knock on the door, or the ringing of the bell to an- 
nounce the jury has reached its verdict. When they file in and the foreman 
announces they have arrived at a verdict and it is passed up to the Clerk to read 
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you will feel a quickening of the pulse, whether it’s your first or five-hundredth 
case tried. 
We fhope you jwin ‘all your cases but there is still a more important thing 
than just winning—so well summed up in these words: 
“And when the One Great Scorer comes, 

To write against your name, 

He writes not if you won or lost 

But how you played the game.” 


KANSANS SERVING WITH ABA GROUPS 


The 1957-1958 American Bar Association Directory reveals that fourteen 
lawyers from Kansas have been elected or appointed to serve on Sections and 
Committees of the ABA. Names of Kansas lawyers listed are: Mark L. Ben- 
nett, Topeka; C. W. Brenneisen, Jr., Kansas City; George B. Collins, Wichita; 
Spencer A. Gard, Iola; Byron M. Gray, Topeka; Douglas Hudson, Fort Scott; 
Phillip H. Lewis, Topeka; C. H. Morris, Wichita; Richard F. Mullins, Wichita; 
J. Sidney Nye, Newton; Ralph W. Oman, Topeka; Payne H. Ratner, Jr., Wich- 
ita; Charles D. Stough, Lawrence; and Robert Thiessen, Wichita. 

All appointments to the Association’s sixty Standing and Special Committees 
for 1957-1958 were made by ABA President Charles S$. Rhyne of Washington, 
D. C. Appointments to the seventeen ABA Sections were made by each sec- 
tion chairman following his election by the members. 

Kansas members of the House of Delegates of the ABA listed are W. D. P. 
Carey, Hutchinson, and O. B. Eidson, Topeka. 

Among other Kansans serving on different ABA groups or affiliated or- 
ganizations are: 

National Conference of Bar Secretaries: Vice-Chairman, John W. Shuart, 
Topeka. 

National Conference of Commissioners on Uniform State Laws: Commis- 
sioners Otis S. Allen, Topeka; Spencer A. Gard, Iola; Paul L. Wilbert, Pitts- 
burg; and Associate Member Franklin Corrick, Topeka. 

National Conference of Lawyers and Certified Public Accountants: Homer 
J. Henning, Ottawa, representing the American Institute of Certified Public 
Accountants. 
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ISSUES AND PRETRIAL PROCEDURE 


By EARL H. HATCHER 
Of the Topeka, Kansas, Bar 


Chapter 60, Article 27, G. S. 1949, defines the issues in a lawsuit and pro- 
vides for pretrial procedure. G. S. 60-2701 to G. S. 60-2704 considered in con- 
nection with G. S. 60-2902 is important in that it provides a simple method for 
determining the issues of law before becoming involved in the determination 
of the issues of fact. 


An issue of law arises upon a demurrer to the petition, an answer to the 
petition or a reply to the answer, or to some part thereof. (G. S. 60-2702) 


G. S. 60-2704 provides as follows: “Issues, both of law and fact, may arise 
upon different parts of the pleadings in the same action. In such case the issues 
of law must be first tried, unless the court otherwise direct.” 


G. S. 60-2902 provides that: “Issues of law must be tried by the court or 
judge unless referred. The court or judge may in his discretion hear and pass 
upon any or all questions of law arising in the case, not raised by motion or 
demurrer but appearing to be involved in the case under the allegations of the 
pleadings, as well as those raised by motion or demurrer, in advance of the trial 
of the facts, and the questions so decided and the rulings of the court thereon 
shall be stated in writing and filed as a part of the record in the case.” 


The members of the Bar have seldom taken advantage of these very practical 
provisions. Perhaps they have not given sufficient consideration to the statutes 
to realize the advantages that may be obtained. 


In many cases it is not expedient to demur or otherwise attack the issues of 
law until the pleadings are complete. A motion to determine the issues of law 
in advance of the issues of fact presents a satisfactory substitute. Many cases 
present issues of law upon different parts of the pleadings— issues of law which 
will not support a general demurrer. A determination of such issue of law in 
advance of the trial of the questions of fact may well save time and expense in 
the preparation and presentation of the evidence. 

Although the determination is within the court’s discretion, (Mank v. South- 
ern Kansas Stage Lines Co., 143 Kan. 642, 56 P. 2d 71) if there is a material 
dispute as to the law which will affect the evidence introduced, the court will 
no doubt be willing to determine the questions of law in advance of a trial, thus 
eliminating a lengthy presentation of evidence. 

The pleadings must be completed before the issues of law will be determined 
under G. S. 60-2902. 

In the case of Cow Creek Flood Prevention Ass’n v. City of Hutchinson, 163 
Kan. 261, 181 P. 2d 320, the court considered the application of the statute 
and stated in the opinion: 

“We think the primary purpose of the statute is to enable district courts to aid 
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counsel in the orderly and efficient trial of cases. It vests in the district court the 
discretion to determine, in advance of trial, questions of law arising in the case 
irrespective of whether pleadings are challenged by motion or demurrer. Such pro- 
cedure may, in certain cases, serve to aid counsel in trying cases with greater effi- 
ciency and with a substantial saving of time and expense. It must, however, be 
observed the statute grants such discretionary power to pass upon questions of law 
‘arising in the case’ only ‘under the allegations of the pleadings.’ That means all of 
the pleadings that may be filed under the provisions of the civil code. Until such 
pleadings are completed it cannot be certain that the issues are fully joined. Until 
the issues are fully joined there can be no determination of questions of law which 
may be relied upon to govern the trial of the case.” 

A few cases in which the statute was used have been before the Supreme 

Court. 


In the case of Sink v. Sink, 172 Kan. 217, 239 P. 2d 933, the plaintiff had 
sued her husband for negligent injury resulting from his handling of a car in 
which she was riding. The defendant answered denying the allegations of 
negligence but admitting that the defendant and plaintiff were husband and 
wife at all times material to the action. The defendant proceeding under G. S. 
1949, 60-2704, and 60-2902 filed a motion in which the court was asked to 
determine a question of law in advance of the trial of the facts, the question 
being stated as follows: 

“Whether or not a married woman may maintain action in tort for injuries to her 
person against her husband in the State of Kansas.” 

On the legal question thus presented, the court after a hearing decided that 
such an action could not be maintained. The Supreme Court on appeal con- 
sidered only the legal question presented by the defendant and affirmed the 
judgment. 

In the case of State ex rel., v. Gleason, 148 Kan. 1, 79 P. 2d 911, the court 
had under consideration an original proceeding in quo warranto to oust the 
defendant from the unlawful practice of medicine and surgery. After the issues 
were formed by the pleading, a motion was filed requesting the Supreme Court 
to determine the questions of law which were presented by the pleadings in 
advance of the trial of the facts. The Supreme Court under the authority of 
G. S. 60-2704 and 60-2902 made a determination of the questions of law 
which resulted in a final judgment against the defendant. (State ex rel. v. 
Gleason, 148 Kan. 459, 84 P. 2d 48). For additional cases see Haynes Hard- 
ware Co. v. Western Casualty & Surety Co., 156 Kan. 356, 133 P. 2d 574, and 
Shelley v. Sentinel Life Ins. Co., 146 Kan. 227, 69 P. 2d 737, where the issues 
of law were determined on the first of three causes of action and the last two 
held in abeyance. 

Provision is also made for pretrial procedure in the District Court. 

G. S. 60-2705 provides as follows: 

“In any civil action pending in a district court, the court may in its discretion 
direct the attorneys for the parties to appear before it for a conference to consider: 
(1) The simplification of the issues; (2) the necessity or desirability of amend- 
ments to the pleadings; (3) the possibility of obtaining admissions of fact and of 
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documents which will avoid unnecessary proof; (4) the limitation of the number 
of expert witnesses; (5) the advisability of a pieliminary reference of issues to a 
master for findings to be used as evidence when the trial is to be by jury; (6) such 
other matters as may aid in the disposition of the action. The court shall make an 
order which recites the action taken at the conference, the amendments allowed to 
the pleadings, and the agreements made by the parties as to any of the matters 
considered, and which limits the issues for trial to those not disposed of by 
admissions or agreements of counsel; and such order when entered, controls the 
subsequent course of the action, unless modified at the trial to prevent manifest 
injustice.” 

The above section provides that in a civil action the District Court may in its 
discretion direct the attorneys for the parties to appear before it for a conference 
to consider various matters. The matters to be considered are clearly set out in 
the statute. The provision for a pretrial conference is quite as complete as any 
statute that would be desired. However, we again suggest that pretrial con- 
ferences have not been taken advantage of by the bench and bar to any extent. 
Perhaps the District Courts have not sufficiently considered the time which 
might be saved if G. S. 60-2705 was used to advantage. 


If the District Courts should establish a pretrial calendar, or make inquiry 
on the call of the docket as to whether or not anything could be gained by a 
pretrial conference, our statute would become just as effective as pretrial con- 
ferences in the Federal District Courts. We suggest that in every instance a 
pretrial conference would be beneficial either to the plaintiff or the defendant 
before proceeding to trial. We are considering time and expense in the prepara- 
tion and presentation of the evidence. 


The Kansas Code of Civil Procedure although old is not necessarily anti- 
quated. It was adopted as a liberal code of procedure and could be brought up 
to date with a few simple amendments, if we overlook duplications and out- 
moded sections. 


We should no doubt have an amendment to our Code of Civil Procedure, 
extending the right to take depositions and written interrogatories, permitting 
discovery of competent evidence, making possible an equitable disposition of 
a lawsuit. We could follow the Federal Rules of Civil Procedure, (Rules 26 
to 37 U.S.C.A. Title 28) and insert them as an amendment to our Code of 
Civil Procedure without doing any violence to our code. 


The Federal Rules of Civil Procedure provides for summary judgments. 
(U.S.C.A. Title 28, Rule 56). A simple amendment to our Code of Civil Pro- 
cedure could provide similar provisions. 


It should be understood, in the meantime, that G. S. 60-2704 and G. S. 
60-2902 provide for the determination of the issues of law involved before 
proceeding with a trial of the issues of fact. These statutes grant relief some- 
what similar to a motion for summary judgment in that the questions of law 
will be first determined. If the issues of law are determined which prevent 
recovery, the determination will result in a judgment—we might call it a 
summary judgment. 
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FARMERS' INCOME TAXES AND SOCIAL SECURITY 
By JOHN C. O’BYRNE* 


Epitor’s Note: This article covers some of the high points of the past year 
on the subject of farmers’ income taxes and social security. 


Despite the absence of major revenue act, the tax books of the past year 
show no tendency to diminish in size. If anything the mills have ground finer, 
more precisely and faster. Issuance of proposed regulations and adoption of 
final regulations have proceeded at a steady pace, but in the Alice in Wonder- 
land world of rulings and cases, it was never so true that one has to run faster 
to stay in the same place. 


There are so many areas that offer a chance to comment—from the Tax 
Court's indignation at Mr. Turnipseed’s claim of an exemption for his para- 
mour' to one’s own sympathy for the lovely Dinah Shore whose gift of dresses 
to charity may give birth to a new theory of valuation—it is hard to select a 
few. 


Many items of interest to farmers and farmers’ lawyers were grist of the year 
past. Here are a few that seemed particularly interesting or meaningful. 


New Theory? Economic theory seems to be invading the farm world these 
days. The Commissioner has a new wrinkle with which he tests whether your 
farm is run for profit or play. He says that farms of 40 acres or less simply are 
not large enough to be profitably operated therefore no expense deductions and 
no losses. Some of our agricultural school friends might set the acreage con- 
siderably higher. With the city boys becoming interested in tax deductible 
acreages, the theory could get off to a good start. In the case in which the gov- 
ernment brought it up, the issue arose too late in the proceedings for any facts 
to be presented but the Tax Court went out of its way to declare the theory 
nonsense.” 


Patronage Dividends. The fight continues between Commissioner and tax- 
payer with the latter getting the best of it this year. The government takes the 
position that if the cooperative deducts an item, it must be income to the patron. 
The Tax Court just won’t go along when a cash basis taxpayer proves that there 
is no current fair market value for refund credits, revolving fund certificates, 
allocations, etc.? One taxpayer reported that he had thrown his away because 
he never heard of anyone collecting on them. For some strange reason, the Tax 
Court takes a stricter approach with an accrual basis taxpayer.* This should not 
follow. If the issue is whether the paper credit has a fair market value, the 
accounting method has nothing to do with it. 

~~ * Professor of Law and Director of icultural Law Center, College of Law, State University of Iowa. The 
material in this article is summarized from_ the outers 1957 Supplement to Ver Ploeg, Farm Income Tax 
a ay my re  eneennes Indianapolis, Indiana. . O'Byrne is the co-author of Farm Income Tax Manual 
7 3. Even Seah te she fits pa words of the statute, the Tax Court was “unable” to countemance, aid or encour- 
age an illicit relationship. 27 I< 758 (1957). 

2. Wise, T. C. Memo 1957 


-83. 
3. Carter, T. C. Memo 1957- 65; Miller, T. C. Memo 1957-98. 
4. Long Poultry Farms, Inc., 27°T. C. 985 (1957) 
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Gifts in Kind. Double deductions worry the Revenue Service despite the fact 
that the Code may authorize them. A gift of property to a charity results in a 
charitable deduction equal to the fair market value of the property. But, says 
the Service, if the property has been depreciated below its fair market value, the 
taxpayer gets a double benefit. Dinah Shore, the songstress, is fighting this 
one.” The Service position seems to be that a fully depreciated asset has no fair 
market value. Further, if an asset is not fully depreciated, the fair market value 
should be reduced in the proportion that the claimed depreciation bears to the 
original cost. In a pure economic world depreciation and fair market value 
should be in exact balance. In the tax world, it just is not true. 

Otherwise, the taxpayers are doing pretty well deducting the value of gifts 
in kind to charities. Remainder interests in antiques and objects d’art can be 
given to a charity for a present deduction while the taxpayer retains them 
through a reserved life estate. An undivided interest can be given for a present 
pro-rata deduction if the charity gets a fair share of use and possession. The 
hair curler was the transfer of $70,000 worth of air rights. The taxpayer gave 
(and deducted the value of) the right to erect five stories on his existing two 
story building.’ 

Personal Residence. Another technical trap turned up in the technicalities of 
Section 1034. Taxpayer bought a partially completed residence from a builder 
and then had it finished. He moved into the new home within 18 months from 
the sale of his old one. But the statute allows 18 months (instead of one year) 
where the construction is “commenced by the taxpayer.” He did not commence. 
He was not in within one year. The gain on the sale of the old house was rec- 
ognized.? 

Livestock. Removing breeding stock from inventory and setting it up on a 
depreciation schedule has caused trouble in the case of the unit livestock method. 
The regulations held that removal was a change of inventory method requiring 
the Commissioner’s permission. Taxpayers batted .500 this year. One district 
court says it is not a change of method.’® The Tax Court says it is."’ It is safe 
to tread softly and leave the animals in until maturity. 

The stumbling block for taxpayers this year has been the natural reluctance 
of the courts to give capital gains on the breeding stock of the farmer who is in 
the business of selling breeding stock—and rightly so, for his breeding animals 
are property held for sale. Of course, he could and would have a breeding herd 
to produce his inventory of stock for sale. On a sale of the breeders of the in- 
ventory, he would be entitled to capital gains.’ 

An illustration of the dangers of mixing the animals arose in Virginia. Tax- 
payer was very careful to maintain one big herd. He insisted that it was ex- 
clusively a breeding herd but the taxpayer advertised extensively and when a 
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purchaser came, he had his pick of all the animals in the one big herd. The 
inference is just as good that the one big herd was one big herd of animals for 
sale in the ordinary course of business. The Commissioner won hands down.” 

Another taxpayer bought a herd in April and put some bulls in with the 
heifers in June, but he could not haul feed, so he had to sell out. All were 
shipped to feed lots in December and sold the next March and April. The Tax 
Court held that he never had a breeding herd. At most, he was starting one. 
This is a pretty close situation. Better proof might have shown that he “held” 
some of these animals even at this early stage for breeding purposes. But he 
had no records, no documentary evidence, just his own testimony. This was 
another one big purchase of which the taxpayer said “about half” were heifers 
on which he claimed capital gains.’ 

These lessons come every year. Section 1231 is a matter of proof, pure and 
simple. Both of these taxpayers failed in their proof. One got what the Com- 
missioner gave him; the other got nothing. 

Casualty Losses. The expected finally happened. A life tenant claimed full 
deduction of the storm losses to a residence and farm. The Commissioner de- 
nied it all, but the Tax Court permitted her to deduct the share of the loss in 
the same proportion that the value of her life estate bore to the value of the 
property but not in excess of the basis for her life estate.’ Although not in 
issue, this must mean that the remainderman has a current deduction for the 
rest of the loss. It is a rough and ready rule, if it sticks, but it is not con- 
sistent with the full allowance of depreciation and depletion to the life tenant. 
Since all successors to the decedent use a basis that stems from the fair market 
value at death and since depreciation and casualty losses reduce basis, the re- 
mainderman will have a lower basis when he comes into possession. A loss is 
deductible when incurred and it would seem that the remainderman incurs it 
currently, not at the death of the life tenant. 


Depreciation. In depreciation the word is “salvage.” The Service will prob- 
ably lean on taxpayers to require recognition of salvage value on the deprecia- 
tion schedule. Apparently the policy is not to force recognition of salvage on 
assets acquired prior to the 1954 Code unless the depreciation is way out of 
line. The chances are good that there will be no regular exception to assets that 
first appeared on the depreciation schedule in 1954 and 1955. 

Salvage value is an easy issue to raise and agents are raising it even on simple 
office and pre-refund audits. If the taxpayer recognizes no salvage at all, he is 
pretty much on the defensive. It is hard to argue that all assets have no salvage 
value. When the Commissioner raises the salvage issue he usually wins. In 
one Nebraska case on salvage value for breeding cattle, the revenue agent who 
made out returns for taxpayers said that nobody recognized salvage value in 
that area. The court retorted that custom is not law and upheld the Commis- 
sioner’s determination that half of the cost of the animals was salvage value.'® 
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It would seem wise to recognize a minimum salvage value unless it is clear 
that the asset will be totally consumed. Then, if the argument arises, it is not 
a matter of principle, but a simple hassle over whose guesstimate is best. 
Whether salvage value is to be recognized this year on old assets will probably 
turn on how much pressure local agents are exerting. Since an asset may not 
be depreciated below a reasonable salvage value in any event, it may be that 
you plan to recognize the salvage at the end of the useful life (when things 
are clearer) and stop depreciation when a reasonable salvage is left. 

Land Contracts. Most of us still think that no gain is recognized on a sale 
under a land contract until the basis of the property is recovered. This is based 
upon the not-too-sound theory that the bare unsecured promise of the purchaser 
has no fair market value. The Tax Court has consistently taken that position’’ 
and the Commissioner consistently refuses to go along.'® He has issued a non- 
acquiescence in the most recent Tax Court case.'? A relative active discount 
market in land contracts tends to support the Commissioner’s theory that these 
generally have a value. 

Remember the trap in following the Commissioner’s rule and recognizing 
the gain at the time of sale. Suppose the taxpayer sells his $10,000-basis prop- 
erty on contract for $5,000 down and $15,000 in installments. If he does not 
elect to use the installment sale provisions to spread the gain, he is supposed to 
recognize gain as the difference between $10,000 and cash received plus the 
fair market value of the contract. If he values the contract at $11,500, his gain 
is $6,500 ($5,000 +- $11,500 — $10,000). In the usual case, this is long 
term capital gain. When he finally receives the full amount, there is another 
$4,500 of gain. This is ordinary income. The theory is that there is no sale or 
exchange on the discharge of the contract so there can be no capital gain.”° 

Retirement Income Credit. A low blow was dealt lawyers and other pro- 
fessional men over 65 who want to claim the retirement income credit. Earned 
income in excess of $1,200 reduces the amount of retirement income to which 
the credit will apply. Gross fees, unreduced by expenses of earning the income, 
is “earned income.” Therefore, if a more or less retired lawyer takes in fees 
of $2,400 and has expenses of $3,000, he can lose $240 of retirement income 
credit.24 It would seem that the same result should follow in any business in 
which capital is not a material factor.” 

Involuntary Conversions. A substantial increase in condemnation of prop- 
erty has shed new light on the tax-free reinvestment of the proceeds from con- 
demnation awards. One thing is clear; condemnation under Section 1033 does 
not mean condemnation by a public authority because of structural defects or 
sanitary deficiencies.”? It means taking for public use. This does not apply to 
livestock condemned because of disease under the specific terms of Section 


1033 (e). 
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Generally threat of condemnation is receiving reasonable interpretation. Sale 
to a city even though the property was leased back for five years was under 
“threat of condemnation” when the city notified the taxpayer that it would 
take his property for an airport.7* Even though the city purchased the property 
before it was actually needed, the taxpayer could reinvest the proceeds without 
tecognizing gain. 

Reinvestment dates are technically interpreted. A contractor slowed down 
and it was clear that he would not get the replacement structure built within 
the allowed period, so taxpayer made an advance payment within the replace- 
ment period. No compliance, says the Service, gain on the old building must 
be recognized.?° 

Practically strange, but technically correct, lines continue to be drawn on 
the type of property in which the proceeds may be invested. Proceeds of a 
condemned farm may be invested in an interest as tenant-in-common in a larger 
farm without recognition of gain, but not in a partnership owning farm land. 
The Service contends that the partnership interest is not property similar to 
land.” Query whether it is in states in which the partnership cannot hold title 
to real estate and the title resides in the partners in common. Investment in 
stock of a corporation owning similar property would work if the proceeds 
acquired 80% control, but this turns on the specific terms of Section 1033 (a) 
(3) (A). 


A problem vital to farmers has been raised by a golf course owner. Con- 
demnation of part of the unit may destroy the economic unit so the taxpayer 
sells the remaining land. Then he uses the condemnation proceeds and the sale 
proceeds to buy another farm. The Service insists upon separation.”* The gain 
on condemnation of the part may be postponed by investing the proceeds in 
more land, but the gain on the sale of the remaining part must be recognized. 


_ Payment of part of the condemnation award to a mortgagee is troublesome. 
Where the taxpayer is not liable on the mortgage, the Tax Court and the Second 
Circuit disagree. The Tax Court says that if he invests his share of the proceeds 
he has no gain recognized.?? The Second Circuit says that gain will be rec- 
ognized to the extent that any amount less than the total award is not rein- 
vested.*° Where the taxpayer is personally liable on the mortgage there seems 
to be no question that the mortgage is ignored and gain is recognized to the 
extent that the total award is not reinvested. 


If severance damages are separately assessed or stated they may be separately 
treated. These damages are applied first to the pro rata share of expenses, then 
to any special assessments, then to costs of restoring the remaining property, 
and then to reduce the basis of the remaining property. Only the excess would 
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be gain. If the severance damages are not separately stated or otherwise clearly 
identified, they are treated as part of the total award for the land taken. 


Joint Tenancies. A new ruling makes firm a point that we have always been 
pretty sure about. When a joint tenancy is converted into a tenancy in common 
by severance of the right of survivorship, there is neither gain nor loss. The 
Service holds that there is no sale or exchange in the title change.* Of course, 
no gift tax accrues because there is no value difference between the two. 

Joint tenants, tenants-in-common and tenants-by-the-entireties must share 
expense and losses. One cannot claim them all even if he paid them. Tenants 
are entitled to the pro-rata share of income and deductions.*? For self-employ- 
ment purposes, social security people seem to regard the worker as the self- 
employed one. If a farm situation, generally the husband is the farm operator 
and owner of machinery and equipment and only the land is held in a form of 
tenancy with the wife. Social Security has warned against claiming half of the 
farm income for the wife on the theory of her ownership without services.” 
There has been no indication to date that any social security office has tried to 
reduce the husband’s self-employment income by some amount chargeable as 
“rent” for the use of the wife’s share of the land. 

The Revenue Service is consistent on the basis of the joint tenancy or tenancy 
by the entirety after the death of a tenant. In most tenancies by the entirety, 
the wife is treated as entitled to half the income. Therefore in determining new 
basis, she is credited with any of her share of the income that went into the pur- 
chase price, e.g. mortgage payments. The basis to the surviving wife would be 
composed of two factors. First the cost basis, adjusted for depreciation, on the 
portion that she paid for and which was not included in the husband’s estate. 
Second, the remainder of the basis would be the fair market value of the share 
included in the husband’s estate less depreciation allowed to the wife. In no 
event could the spouse be entitled to more than half of the depreciation, re- 
gardless of her contribution. Therefore, if half of the total value of the property 
was included in the husband’s estate, no reduction for depreciation should be 
made. If more than half of the value of the property was included in the de- 
cedent’s estate, then the reduction for depreciation should be only for deprecia- 
tion chargeable to her. That would be the difference between half of the total 
depreciation and the amount, if any, already charged against her contribution 
to the purchase price.?4 


Farmer’s Social Security. Definitions of “material participation” and “self- 
employment income” are still troublesome. Two new rulings may help.” They 
are too long to summarize here, but he warned of the dangers in the cash and 
grain share lease where the landlord does no physical work or otherwise does 
not have his nose in the tenant’s business. Webster Corporation, a case arising 
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under the personal holding company provisions, is must reading for anyone 
“employing” operators who under other circumstances might be tenants.** For 


those who are trying to qualify through “independent contractors,” Rev. Rul. 
56-659 is encouraging.*’ 


The most important aspect of the year is the number of challenges arising. 
All the cases so far are non-farmers, but other people have done what many 
farmers are now doing. Social Security is challenging the rights to benefits and 
the courts are upholding the agency. 


Most of the cases are shams, but some are honest if misinformed efforts to 
qualify. They form two patterns. One is the rejuggle of the family business to 
provide self-employment income instead of excluded wages from working for 
a spouse or child. The other is the “make work” plan. 


The rejuggles take this form. Son sets up corporation to hire father to handle 
a part of son’s business.*® Mother becomes “owner” of son’s restaurant.?? Son 
“sells” half his business to mother and two years later she sells it back at a 
loss.° Phoney sale of daughter’ s business to father.*' Wife sells store to hus- 
band but he never pays.*? None of them worked. 


Here are “make work” examples. Sister does for sister for pay what she used 
to do for free.*? Sister kept house for brother for years, suddenly she gets $100 
per month.** Mother living with son works for daughter-in-law as a domestic.” 
Brother is handyman for sisters.“* These did not work either. There is nothing 
wrong in hiring someone to qualify him for Social Security, but there must 
be a real employment. 


The other side of the coin is getting rid of self-employment income after 
qualification for benefits. Divesting one’s self of the business and keeping it 
in the family does not work very well either. Social security is raising the chal- 
lenge and denying benefits. Sale of insurance business to disabled son without 
informing the insurance companies and restricting the son’s right to sell with 
a guaranteed monthly wage of $75 for Father and Mother for life did not sound 
like much of a sale.*” Gift of grocery store to wife without records or compli- 
ance with the Bulk Sales Act or notice to suppliers was no gift.“* And so they go. 


Substantial services in self-employment reduce benefits. The examiners have 
found substantial services in quarter time work, more than 25 hours a month, 
where consultation is available and used,*® and where a lawyer made small 
loans and had about 106 installment obligations outstanding.” 
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Conclusion. It is an odd approach to taxation to sit down for a short period 
and review the past twelve months or so. Probably only those foolish enough 
to undertake the chore of preparing annual supplements would do it this way. 
The experience, though, is a fascinating one. A specific tax problem calls for 
a narrow approach, a view almost microscopic. But the survey brings alive on 
a panoramic screen the constant turmoil of myriad taxpayers like so many ants 
and the steady advance (with an occasional set back) of the great collection 
machine, like a massive tank, pushing inexorably toward rule, pattern and uni- 
formity. 


LAW LISTS AND LEGAL DIRECTORIES* 


On April 24, 1953, the Bar Association of the State of Kansas adopted the 
American Bar Association Canons of Professional Ethics, No. 27 and No. 43 
(as amended) relating in part to Law Lists, the texts of which appear in the 
August, 1953, Journal of this Association (Vol. XXII, pp. 35-36) .—EbrTor. 

As amended, August 27, 1942, the “APPROVED Law Lists” Canon (No. 
43) of the A.B.A. reads: “It is improper for a lawyer to permit his name to be 
published in a law list the conduct, management or contents of which are cal- 
culated or likely to deceive or injure the public or the profession, or to lower 
the dignity or standing of the profession.” 

As of December 31, 1957, the following publishers of law lists and legal 
directories have received Certificates of Compliance from the Standing Com- 
mittee on Law Lists of the American Bar Association for their 1958 editions. 
The Lists, printed herein as a service to the members of this Association, are 
as follows: 





COMMERCIAL LAW LISTS 


A. C. A. List, Associated Commercial 
Attorneys List, 165 Broadway, New York 
6, N. Y. 

The American Lawyers Quarterly, 
The American Lawyers Company, 1712 
N.B.C. Bldg., Cleveland 14, Ohio. 

The B. A. Law List, The B. A. Law 
List Company, 759 No. Milwaukee St., 
Milwaukee 2, Wis. 


The Clearing House Quarterly, At- 
torneys National Clearing House Co., 3539 
Hennepin Ave., Minneapolis 8, Minn. 


The Columbia List, The Columbia Di- 
rectory Company, Inc.,320 Broadway, New 
York 7, N. Y. 


The Commercial Bar, The Commercial 


Bar, Inc., 521 Fifth Ave, New York 17, 
N. Y. 


The C-R-C Attorney Directory, The 
C-R-C Law List Company, Inc., 15 Park 
Row, New York 38, N. Y. 


Forwarders List of Attorneys, For- 
warders List Company, 38 South Dearborn 
St., Chicago 3, IIL 


The General Bar, The General Bar, 
Inc., 36 West 44th St., New York 36, N.Y. 

The International Lawyers, Interna- 
tional Lawyers Company, Inc., 33 West 
42nd St., New York 36, N. Y. 

The Mercantile Adjuster, The Mer- 
cantile Adjuster Publishing Company, 7109 
Greenwood Avenue, Seattle 24, Wash. 


The National List, The National List, 


of the Bar Journal since 1950; see 


* Editor These lists have been » 339) 
Volumes 0. _ 335), 52 a> 220), Fn a 1S2)" 24 ( ( 239). In ia Volume 21 (p. #52) 2 one new listing 
only was printed. peared. 


In Volume 25, the list was not reprin 


since no new listing ap) 
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Inc., 122 East 42nd St, New York 17, 
N. Y. 


Rand McNally List of Bank-Recom- 
mended Attorneys, Rand McNally & 
Company, P. O. Box 7600, Chicago 80, Ill. 


Wright-Holmes Law List, Wright- 
Holmes Corporation, 225 West 34th St., 
New York 1, N. Y. 


GENERAL LAW LISTS 

American Bank Attorneys, American 
Bank Attorneys, 18 Brattle St., Cambridge 
38, Mass. 

The American Bar, The James C. Fi- 
field Company, 121 West Franklin, Min- 
neapolis 4, Minn. 

The Bar Register, The Bar Register 
Company, Inc., One Prospect St., Summit, 
N. J. 


Campbell’s List, Campbell’s List, Inc., 
905 Orange Ave., Winter Park, Fla. 

International Trial Lawyers, Direc- 
tory Publishers, Inc., 84 Cherry Street, 
Galesburg, IIL 

The Lawyers Directory, The Lawyers 
Directory, Inc. 830 Ingraham Building, 
Miami 32, Florida. 

Markham’s Negligence Counsel, 
Markham Publishing Corp., Markham 
Bidg., 66 Summer St., Stamford, Conn. 

Russell Law List, Russell Law List, 10 
East 40th St., New York 16, N. Y. 


GENERAL LEGAL DIRECTORY 

Martindale-Hubbell Law Directory, 
Martindale-Hubbell, Inc., One Prospect St., 
Summit, N. J. 


INSURANCE LAW LISTS 


Best’s Recommended Insurance At- 
torneys, Alfred M. Best Company, Inc., 75 
Fulton St., New York 38, N. Y. 

Hine’s Insurance Counsel, Hine’s 
Legal Directory, Inc., P. O, Box 71, Pro- 
fessional Center Bldg., Glenn Ellyn, Ill. 

The Insurance Bar, The Bar List Pub- 
lishing Company, State Bank Bldg., Evan- 
ston, Ill. 

The Underwriters List of Trial 
Counsel, Underwriters List Publishing 
Company, 308 East Eighth St., Cincinnati 
2, Ohio. 
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PROBATE LAW LISTS 


The Probate Counsel, Probate Coun- 
sel, Inc., First National Bank Building, 
Phoenix, Ariz. 

Sullivan’s Probate Directory, Sulli- 


van's Probate Directory, Inc., 84 Cherry St., 
Galesburg, Ill. 


STATE LEGAL DIRECTORIES 


The following state Legal Directories 
published by The Legal Directories Pub- 
lishing Company, 1072 Gayley Avenue, 
Los Angeles 24, Calif. 

Alabama and Mississippi Legal Director- 
tory, Arkansas and Louisiana Legal Direc- 
tory, Carolinas and Virginias Legal Direc- 
tory, Delaware-Maryland and New Jersey 
Legal Directory, Florida and Georgia Legal 
Directory, Illinois Legal Directory, Indiana 
Legal Directory, lowa Legal Directory, Kan- 
sas Legal Directory, Kentucky and Tennes- 
see Legal Directory, Minnesota-Nebraska, 
North Dakota and South Dakota Legal Di- 
rectory, Missouri Legal Directory, Mountain 
States Legal Directory (for the States of 
Colorado, Idaho, Montana, New Mexico, 
Utah and Wyoming), New England Legal 
Directory, New York Legal Directory, 
Ohio Legal Directory, Oklahoma Legal Di- 
rectory, Pacific Coast Legal Directory (for 
the States of Arizona, California, Nevada, 
Oregon and Washington), Pennsylvania 
Legal Directory, Texas Legal Directory, 
Wisconsin Legal Directory. 


FOREIGN LAW LISTS 


Butterworths Empire Law List, But- 
terworth & Co. (Publishers) Ltd, 88 
Kingsway, London, W. C. 2, England. 


Canadian Law List, Cartwright & 
Sons, Ltd., 2081 Yonge St. Toronto 7, 
Ontario, Canada. 


The International Law List, L. Cor- 
per-Mordaunt & Company, Pitman House, 
Parker St., London, W. C. 2, England. 


Kime’s International Law Directory, 
Kime’s International Law Directory, Ltd., 
102-A Southampton Row, London W. C. 
1, England. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


American Bar Association. Section of Anti- 
trust Law. An antitrust handbook. 
1958. 


American Law Institute. Committee on 
Continuing Legal Education collabo- 
rating with the American Bar Asso- 
ciation: 

Comisky, Marvin. Basic criminal 
procedure. Jan. 1958. 

Goodrich, Edgar J. and Redman, 
Lipman. Procedure before the 
Internal Revenue Service. Sept. 
1957. 


American Society of Composers, Authors 
and Publishers. Copyright Law Sym- 
posium, nos. 7 and 8. Columbia U. 
pr., 1956, 1957. 


Avins, Alfred. The law of AWOL. Oceana, 
1957. 

Belli, Melvin M. Ready for the plaintiff— 
a story of personal injury law. Henry 
Holt & Co., 1956. 

Blaustein, Albert P. and Ferguson, Clarence 
Clyde, Jr. Desegration and the law: 
the meaning and effect of the school 
segregation cases. Rutgers U. pr., 1957. 

Blum, Walter J. and Kalven, Harry, Jr. 
The uneasy case for progressive taxa- 
tion. U. of Chi. pr., 1953. 

Brooke, James W. In the wake of trauma. 
Collaghan, 1957. 

Busch, Francis X. Casebook of the curious 

and true. (“Accounts of cases. . . in 

which the curious, the unusual, the un- 
expected event or circumstance com- 
plicated justice or heightened court- 

room drama”) Bobbs-Merrill, 1957. 

Francis E. and Purchase, W. B. 
ractical forensic medicine. Macmil- 

lan. 1957. 

Chafee, Zechariah, Jr. The blessings of lib- 
erty. Lippincott, c. 1956. 

Creighton, Helen. Law every nurse should 
know. W. B. Saunders Co., c. 1957. 

Douglas, William O. We, the Judges— 
Studies in American and Indian con- 
stitutional law from Marshall to Muk- 
herjea. Doubleday, 1956. 

Gilmore, Grant and Black, Charles L. The 


Cam 


law of admiralty. Foundation pr., 
1957. 


Goldstein, Irving, ed. The trial lawyer's 
guide. (a quarterly journal.) v. 1. no. 
1, Feb. 1957—on. 


Jacobstein, J. Myron and Pimsleur, Meira 
G., eds. and comps. Law books in 
print. Glanville pub., 1957. 

Kauper, Paul G. Frontiers of constitutional 
liberty. (Thos. M. Cooley lectures, 7th 
series) U. of Mich. LS., 1956. 

Kelsen, Hans. What is justice? Justice, 
law and politics in the mirror of sci- 
ence. U. of Calif. pr., 1957. 


Kerr, Douglas J.A. Forensic medicine. 6th 
ed. Adam and Charles Black, 1957. 


Kornblitt, Herbert, M.D. Medico-legal re- 
ports—a compilation of the opinions 
of three hundred medical authorities 
on personal injury, accompanied by 
over five hundred related law cases. 
Current Medicine for Attorneys pub- 
lishers, c. 1956. 

Leonard, V. A., comp. and ed. Academy 
lectures on lie detection. C.C. Thomas, 
c. 1957. 

Liebenson, Harold A. The doctor in per- 
sonal injury cases. The Year Book 
publishers, c. 1956. 

McKeage, Everett C. Public utility regula- 
tory law—regulatory procedure and 
judicial review. Vantage pr., c. 1956. 

Moreland, Carroll C. Equal justice under 
law—the American legal system. 
Oceana, c. 1957. 

Perkins, Rollin M. Criminal law. Founda- 
tion pr., 1957. 

Pettit, William. Manual of pharmaceutical 
law. 2d ed., Macmillan, 1957. 

Pierson, Welcome D. The defense attorney 
and basic defense tactics. Bobbs-Mer- 
rill, 1956. 

Pound, Roscoe. The development of con- 
stitutional guarantees of liberty. Yale 
U. pr., 1957. 

Risk, James E. Marriage—contract and 
sacrament—manual of the laws of the 
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Catholic church on marriage for the 
use of American lawyers. Callaghan, 
c. 1957. 


Rottschaefer, Henry. The constitution and 
socio-economic change. (Thos. M. 
Cooley lectures, 1st series) U. of Mich. 
L.S., 1948. 


Snee, Joseph M. and Pye, A. Kenneth. 
Status of Forces agreements and crim- 
inal jurisdiction. Oceana, c. 1957. 


Sparks, Bertel M. Contracts to make wills 
—legal relations arising out of con- 
tracts to devise or bequeath. N. Y. U. 
pr., 1956. 


Taubman, Joseph. The joint venture and 
tax Classification. Fed. Legal publica- 
tions, c. 1957. 


The Topeka Code of Revised Ordinances, 
1957. Hall Lithographing Co. 


Tracy, John Evarts. The doctor as a wit- 
ness. W. B. Saunders, 1957. 
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Trade Regulation Series, no. 3. Fed. Legal 
publications, c. 1956. 

Timberg, Sigmund, ed. Symposium 
on twenty years of eee 
Patman—the record and issues. 

Zaidins, Earle Warren, ed. Sym- 
posium on the house counsel and 
the attorney general’s committee 
report. 

Virtue, Maxine Boord. Family cases in 
court—four court studies dealing with 
judicial administration. Duke U. pr., 
1956. 

Werne, Benjamin. Law and practice of the 
labor contract. 2 v., Callaghan, c. 1957. 

Wisconsin Statutes Annotated. (Many vol- 
umes) West, 1957-8. 

Zaphiriou, G. A. The transfer of chattels 
in private international law. (U. of 
London legal series, no. 4) U. of Lon- 
don, Athtone pr., 1956. 

(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be sent upon request). 


BIZARRE CASE MATERIAL REQUESTED 


James H. Stroman, Box 3024, State Capitol Station, Oklahoma City 5, Okla- 
homa, under date of February 3, 1958, addressed the following letter to the 
“Members of the Kansas Bar Association:” 

“Every now and then one runs across a legal case whose facts are so bizarre 


that they could never be published as fiction—the story would be too improb- 
able. Despite this, I wish to publish them as such, more or less. I am in the 
process of collecting legal briefs on bizarre cases. It is my hope that you, with 
the many years behind you spent in the practice of law, can help me. I am so- 
liciting material from prominent attorneys throughout the United States and 
the best, most bizarre and unusual cases submitted to me will be published in 
a volume to be called ‘DISORDER IN THE COURT.’ 

“All names will be changed. It will be necessary that I have your full per- 
mission to publish any such briefs you might send me, omitting names, places, 
and such pertinent data. You will be given credit within the publication, if 
you would not object to my doing so. 

“Your cooperation in helping to make this an interesting and unusual volume 
will be sincerely appreciated.” 
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WELCOME TO NEW LAWYERS 


Since June, 1957, sixty-nine successful candidates for admission to the bar 
took their oath before the Supreme Court at Topeka. The Executive Council 
of this Association believes there is need for liaison between the new attorneys 
who are still seeking associations or other opportunities and those established 
lawyers who desire to offer same, or have knowledge thereof. For this purpose, 
lawyers are urged to make use of the Association’s office by forwarding perti- 
nent information to John W. Shuart, Executive Secretary, 505 Columbian 
Building, Topeka, Kansas. The names and addresses of the applicants who 
were admitted by the Kansas Supreme Court since June, 1957, were listed as 
follows: 





Name Address School 
William Vincent McLeese 3204 W. 72, Prairie Village U. of K.C. 
*Morris V. Hoobler Box 877, Salina Nebr. U. 
Thomas D. Cochran 8457 Meadow Lane, Leawood U. of K.C. 
George H. Painter 660 North 32, Kansas City U. of K.C. 
John A. Pushor 2345 Central, Columbus, Ind. K.U. 
Raymond Speed Davis, Jr. 2525 W. 77, Prairie Village Mich. U. 
Alan Morton Gleichenhaus 720 Merriam, Shawnee U. of N. Dak. 
William W. DeWolf 2521 Shunga Drive, Topeka America U. 
James R. Schaefer 3510 E. English, Wichita K.U. 
Harold B. Malone 3900 E. Waterman, Wichita K.U. 
Austin W. Wyrick 1215 Shawnee, Leavenworth K.U. 
Donald Powell Schnacke 1429 Burnett Road, Topeka Washburn 
Dale Edward Dixon 1400 E. 27, Topeka Washburn 
Frances Neal Ellis Olathe Ind. U. 
Charles Willard Cook, Jr. 2316 W. 84, Kansas City, Mo. U. of K.C. 
Leslie Adams White 4807 W. 64 Terrace, Mission i? — 
tudy 
John Staples Estill, Jr. 208 Westminster, Independence S.M.U. 
*Calvin Leroy McMillan 1037 Lewellan, El Dorado Washburn 
David Irwin Westfall 1919 Olathe Blvd., Kansas City U. of K.C. 
LaVone Annette Daily 1048 Quindaro Blvd., Kansas City U. of K.C. 
Miriam Chesslin Feigelson 912 Jewell, Topeka U. of Chicago 
Bernard Joseph Schulte 768 Canton, Elizabeth, N. J. K.U. 
Richard Eugene Fay Route 4, Topeka Washburn 
*Robert Taft Stephan 1821 University, Wichita Washburn 
Alvin Dale Herrington 1318 Stockman, Wichita K.U. 
Elmer Dexter Galloway, Jr. Hutchinson U. of Mich. 
John Edward Rees Emporia U. of Mich. 
William Everett Mealman 9015 Pawnee Lane, Leawood U. of K.C. 
Charles William Sherrer 8327 Belinder, Prairie Village U. of K.C. 
Allan Jay Garfinkle 522 Miami, Leavenworth Nebr. U. 
Roth Alvin Gatewood Sylvan Grove K.U. 
Robert Lee Tanner 15 West 7, Hutchinson K.U. 
Wilbur William Schmidt McLouth K.U. 
Herman Howard Stephenson 7329 Ash, Prairie Village U. of K.C. 
William Judd Huckins 7339 Lamar, Overland Park U. of K.C. 
Benno George Imbrock 192 Second Street, Phillipsburg U. of Denver 


* Member of the Bar Association of the State of Kansas. 
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Name 


William Duncan Webb 
Robert Staley Wunsch 
*Sally Georgette Taylor 
*Michael Edward Chalfant 
John Bushnell Mitchell 
John Nelson Washburn 
John Bennett Towner 
* Wallace Marshall Buck, Jr. 
*Lawrence Paul Andra 
*Terrance Jerome Muth 
*Robert Dale Hecht 
James Mason Brewster 
Thomas Edgar Morton 
*Frank William Taylor, Jr. 
*Robert Keith Scovel 
Rex Lawhorn 
Wayne Thomas Stratton 
Sardius Frederick Fleeker 
Kenneth Isom Rock 
*Miles David Mustain 
*John Eugene Redmon 
William James Miller 
Geraldene A. Y. Miller 
Heywood Hodder Davis 
*Joseph Richard Hachey 
Richard C. McGrath 
Edward William Brunk 
Manuel Bentura Mendoza 
Melvin DeWayne Benitz 
John Colby Risjord 
*Charles Wayne Thompson 
Edmund Roscoe Learned 
Richard Lee Fox 
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Address 


5644 Granada, Mission 

809 N. Main, Kingman 

Care of George Cross, Goddard 
18 W. 25, Hutchinson 

1212 Ashland, St. Joseph, Mo. 
1234 South Main, Ottawa 

315 Webster, Pittsburg 

3616 Avalon Lane, Topeka 
Conway Springs 

1406 Sixth Street, Clay Center 
1007 Kellam, Topeka 

5217 Walmer, Mission 

6030 E. 10, Wichita 

615 N. Jefferson, Iola 
Independence 

1511 Morton, Parsons 

111 Roosevelt, Topeka 

427 Buchanan, Topeka 

5716 W. 70 Terrace, Overland Park 
414 Pine, Leavenworth 
Hiawatha 

5400 Lamar, Mission 

5400 Lamar, Mission 


5562 Crestwood Dr., Kansas City, Mo. 


1330 Kansas, Topeka 

2538 Quivira Drive, Great Bend 
3204 Strong, Kansas City 

500 S. Wald, Independence 

813 Evalene, Lawrence 

6611 Walmer, Overland Park 

2108 Washington Blvd., Kansas City 
739 Alabama, Lawrence 

2814 Hiawatha, Kansas City 


*Member of the Bar Association of the State of Kansas. 





REGIONAL MEETING OF ABA IN JUNE 


More than 1,000 lawyers and their wives from Illinois, Missouri, Arkansas, 
Oklahoma, Kansas, Nebraska and Iowa are expected to attend a seven-state 
Mid-West Regional Meeting of the American Bar Association in St. Louis, 
Missouri, June 11 to 13, according to Mr. O. B. Eidson, President of the Kansas 


Bar Association. 


“I am sure that all lawyers and their wives in Kansas will be eager to attend,” 
Eidson said. “The program will include the finest entertainment for men and 
women, nationally known speakers, and specialists in various branches of law 
who will be of real benefit to the practicing lawyer.” 

The presiding officer for the meeting will be Charles S. Rhyne of Washing- 
ton, D. C., President of the American Bar Association. Richmond C. Coburn, 
411 N. 7th St., St. Louis, Missouri, lawyer, is general chairman of the meeting. 











First “LAw Day US.A.” ON May 1 291 


FIRST "LAW DAY U.S.A." ON MAY I* 


By proclamation of President Eisenhower, “Law Day U.S.A.” will be cele- 
brated throughout the country on May 1, 1958, to focus the attention of the 
nation and the world on the role of law in American life. 

It will be the first such nation-wide observance ever held. 

President Eisenhower called it a “day of national dedication to the principle 
of government under laws” and expressed the hope that the observance would 
demonstrate to the world that the rule of law is the “heart and sinew of our 
nation” and a “beacon light for oppressed peoples seeking freedom, justice and 
equality for the individual.” 

The American Bar Association announced it will urge the 1,400 bar associa- 
tions throughout the country to join in observance of Law Day U.S.A. with 
special programs in cooperation with laymen’s organizations, and in schools and 
colleges. Communities large and small will be asked to take part in the ob- 
servance: 

Charles S. Rhyne of Washington, D. C., President of the American Bar 
Association, said the observance afforded a “dramatic opportunity for the 
American people to reaffirm their faith in law and justice as the only founda- 
tion for peace in the world.” 

He said bar associations would be asked to cooperate with civic clubs, fra- 
ternal, religious and service organizations of all kinds, and with schools and 
colleges, in arranging special programs and in providing speakers for them. 

Heads of many national organizations have pledged their support of the 
observance. These include the National Conference of Parents and Teachers, 
the Association of American Colleges, the National Conference of Bar Presi- 
dents, the Association of American Law Schools, and the International Asso- 
ciation of Chiefs of Police. 

The chairman of the Governors’ Conference, Illinois Governor William G. 
Stratton, said Law Day U.S.A. “will afford an opportunity for Americans in all 
walks of life to demonstrate, to themselves and to the world, that their dedica- 
tion to freedom under law remains strong and unshakeable.” 

President Eisenhower's proclamation of Law Day stated in part: 

“It is fitting that the American people should remember with pride and 
vigilantly guard the great heritage of liberty, justice and equality under law . 

It is our moral and civic obligation as free men and as Americans to preserve 
and strengthen that great heritage. 

“The principle of guaranteed fundamental rights of individuals under law 
is the heart and sinew of our nation, and distinguishes our governmental sys- 
tem from the type of government that rules by might alone. . . . 

“Universal application of the principle of the rule of law in the settlement 
of international disputes would greatly enhance the cause of a just and endur- 
ing peace. A day of national dedication to the principle of government under 
law would afford us an opportunity to better understand and appreciate the 


*SouRCE: Committee on Public Relation, American Bar Center, 1155 East 60th Street, Chicago 37, Illinois. 
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manifold virtues of such a government and to focus the attention of the world 
upon them.” 

The President urged the American people “to observe the designated day 
with appropriate ceremonies and activities” and added: “I especially urge the 
legal profession, the press, and the radio, television and motion picture indus- 
tries to promote and to participate in the observance of that date.” 

The American Bar Association said many of the nation’s law schools would 
take part in the observance with special programs. The National Conference of 
Bar Presidents, an organization composed of heads of state and local bar or- 
ganizations, was scheduled to consider detailed plans for the observance at a 
meeting in Atlanta, Georgia, February 22 and 23, 1958. 


RADIO, TV NEWS AND CANON 35* 
By JoHN Datyt 


Eprror’s Note: In addition to Mr. Daly’s discussion favoring this media of 
public information in court rooms, there also appears in this issue views favor- 
ing the retention of present Canon 35 as adopted by the American Bar Associa- 
tion (see article by Hon. Ross L. Malone, starting at page 302; and article by 
Hon. Edgar C. Bennett, starting at page 307) .—F. C. 


I’m going to talk about Radio and Television News and Public Affairs and 
Canon 35.’ I can’t promise bright new evidence that will stampede you, sev- 
erally and separately, toward full acceptance of Radio and Television coverage. 
Where Canon 35 is concerned, we feel that documentary dynamite not only 
fails to stampede you, you hardly even look around. I can’t promise that I 
won't try to persuade you to abandon Canon 35; that’s why I’m here. I do 
promise that while I may hold your past action up to question, I’ll be very care- 
ful not to libel you; I wouldn’t dare. I'll also promise not to—as one of my 
colleagues did recently—ask questions like: Is the Canon loaded? 

But I would like to begin with a story. If you’ve heard this, don’t stop me. 
I need it to illustrate a point. 

A young attorney, happily married, doing pretty well, has a house in the 
suburbs (with a top heavy mortgage, of course), a lovely wife and fine chil- 
dren. He is a hard working young man, a credit to his calling and the institu- 
tion of marriage; only the minor vices, maybe a late poker game once in a while. 
Well, one night he didn’t get home to dinner. Along about midnight, he was 
still missing; when he finally turned up in the wee hours, looking penitent, he 
perceived on the face of his dainty spouse a look of majestic fury such as Hell 
hath not seen in quite some time. The young man began: “I hate to tell you, 
dear; I could lie but I’ve got to square my conscience. Anything you want to 
do when I tell you—well, I’ll understand. I was hot and sticky and tired when 





the Section of Bar Activities of the American Bar Association, New York, N. Y., July 15, 1957. 


* Address before 
a i Six of th podinty ~. Company wonees 
t ican casti : 
1. ‘See Courtroom Photography Research Report, 26 Kansas Bar Journal, 197-199 (November, 1957); see also 
“Appendix to Pages 292-315" printed at page ats of this issue. 
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I left court,” he said. “I thought one drink would help me cool off and unwind. 
I dropped by the bar at the Commodore before catching my train and had a 
tall cool one. Well, I got to talking to the person next to me at the bar. Very 
pleasant, obviously a woman of breeding. A young woman, really, well, she 
was a girl. A blonde girl, you could say attractive. As a matter of fact, she was 
a knockout. Well, we got to talking, you know, art and books and things, and 
got to be pretty good friends. Anyway, I missed the 6:04 and, finally, after 
some more misses, had to wait for the milktrain. When she suggested I wait 
up in her suite, I didn’t think anything of it. We were pretty friendly by then. 
I just didn’t think she was going to be that friendly.” At this point his wife cut 
him off with an impatient wave of the hand. “Never mind your lying stories,” 
she said. “How much did you lose?” 

At times we’re all misunderstood, but seldom to our advantage. I was in- 
terested to read that even the American Bar Association is so resentful of how 
the movies and TV falsely portray lawyers and courtroom procedure that you've 
organized a committee which acts as consultants on TV and motion pictures. 
Not unnaturally, you'd like to see attorneys depicted in their proper light. 
Certainly not as shady characters looking to mulct the widow and orphan; or 
the connivers knowingly helping somebody get away with murder. 

You're not alone in your resentment. Ask any newsman what he thinks of 
how he’s portrayed on TV and the motion picture screen. We, too, have our 
problems. We can’t seem to live down Front Page. 

But let me put a question to you; are you being fair in your portrayal of the 
people of television and radio, news and public affairs. We don’t like to be 
misunderstood either; yet many among you describe our earnest journalistic 
efforts as a circus, a vaudeville show, a spectacle. This misconception of our 
character, our function and performance has hurt us badly; it’s led in some 
instances to infringement of our freedom to inform. There is no doubt that 
to a large extent, this misconception accounts for the objection to our cameras 
and microphones in the courtroom. At the slightest suggestion that we place 
2 camera inside, judicial robes begin to curl at the edges. Worse, some attorneys 
‘would just as soon invite the Marx brothers. 

Let’s set the record straight on a few basic facts. Admittedly, entertainment, 
Show Business, is one of our industry’s major functions; but the news function 
is broadcasting’s first responsibility to the public. This fact is universally ac- 
cepted; with two notable exceptions. The Courts and the United States Con- 
gress. We've been in both on occasion, but all too rarely. Yet, the Constitu- 
tion of the United States guarantees Freedom of the Press. 

A jurist of a United States District Court, the Honorable Johnson J. Hayes, 
put it this way: “The founders of our Government felt that the safest protec- 
tion for the preservation of Liberty was informed Citizenship and they were 
determined to perpetuate the untrammeled right of the citizen to get that in- 
formation by securing a free press. If their purpose,” he goes on, “was to pre- 
serve the untrammeled right of the Citizen to be informed, that right inherently 
extends to such media as Radio, Photography and Television.” End of quote. 
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At this point, I dare say, there are devastating rebuttals taking form in the 
minds of many of you. Well, you’re not the first, or the last of your profession 
to honor us—free of charge—with the benefits of your training and the power 
of your logic. You tell us in a variety of arguments, all pointing to the same 
conclusion, that we have no business in the Courts. Not all of you hold this; 
many of you accept with Judge Hayes that we have the constitutional right to 
be there. And, where our cameras and microphones have been present in court 
during trials, we’ve won converts. Yet, many refuse us the opportunity to 
demonstrate the proof of our contentions. What would you think of a Judge 
who refused to let you present your case in court? 

Canon 35 remains the major barrier to our inherent rights under the Con- 
stitution. True, this antibroadcasting resolution—your brainchild—is not le- 
gally binding. But, I need not tell you that the Judge who ignores Canon 35 
risks prestige and reputation and earns the enmity of many of his fellow jurists 
and attorneys. 

The words of Canon 35 are seared indelibly in the minds of every hard 
working news and special events man in Radio and Television. Reading it 
makes us feel a little like the women of old who were branded with the scarlet 
letter. Canon 35: “The taking of Photographs in the Courtroom. . . and the 
broadcasting or televising of courtroom proceedings are calculated to detract 
from the essential dignity of the proceedings, distract the witness, degrade the 
court, and create misconceptions with respect thereto in the minds of the public 
and should not be permitted.” 

Now, is that a nice thing to say? 

To be sure, the Bar Association is thinking about softening Canon 35—\to 
take out words like “degrade” the court.? Moreover, your evolving leadership 
now, at least, is willing to sit down with us and discuss our differing concepts 
at joint committee sessions. But we're still poles apart. For us, relaxation of 
the ban is insufficient; for you abandonment is still unthinkable. 

Back in the early days of radio, we had some pretty miserable growing pains. 
A case in point. The Hauptmann Trial in New Jersey when both radio and 
press coverage was a credit to neither. A result was Canon 35. At the time, 
I might have agreed with you that the punishment fit the crime but even 
juvenile delinquents may grow into mature, able and respected men. We think 
it’s fair to ask that you judge us as we are, not as we were. We are ready, will- 
ing and able to accept our adult responsibility; we hold that we can participate 
without infringing on the rights of others; we require and will accept no less 
than our rights under the constitution. In our struggle for recognition of our 
inherent rights we found some encouragement in the state of Colorado early 
in 1956 when the Supreme Court of that state took a hefty swing at Canon 35. 
The learned Jurists of the court recognized that there are two rights at stake; 
the rights of the defendant to a fair trial, and constitutionally guaranteed free- 
dom of the press. The Justices reasoned correctly that if, as Canon 35 assumes, 
our cameras and microphones do interfere with the administration of justice, 


2. See Courtroom Photography Research , 26 Kansas Bar Journal, 197-199 (November, 1957); see also 
“Appendix to Pages 292-315” printed at page 315 of this issue. 
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then we must go, and Canon 35 must stay. But what if, as we claimed, our 
cameras and microphones do not disturb the dignity and decorum of the courts 
or interfere with Justice? We thought it reasonable to conclude that we then 
could enter and Canon 35 must go. 


Our demonstration in Colorado not only successfully proved that we could 
broadcast the proceedings without disturbing court dignity and decorum or 
the administration of justice, it also inspired members of the Colorado Supreme 
Court to answer the complaints of our critics. The first complaint: Broadcasters 
are in the field of entertainment and, therefore, not protected by Freedom of 
Speech. To this the Colorado jurists replied: The Supreme Court of the United 
States has ruled otherwise. Two: the complaint that we intend merely to satisfy 
idle curiosity and to entertain. The Judges replied: The public is poorly in- 
formed about the courts; additional coverage will be beneficial. Three: The 
complaint that publicity hungry judges and attorneys will play to the cameras. 
The Colorado Jurists had a couple of snappy answers to that one: Any judge 
worth his salt can keep order in his court; and we can’t deny the constitutional 
right of all citizens just to prevent a few persons from making fools of them- 
selves before a larger audience than usual. 

Complaint four: Radio and TV violates the privacy of everybody in the 
courtroom. The Colorado Supreme Court replied: We've checked our Black- 
stones and there just isn’t a law protecting anybody’s privacy on a public mat- 
ter. What’s more, they added: Canon 35 violates freedom of the press in that 
it constitutes censorship. 

And the fifth and final complaint answered by the Colorado Supreme Court 
after our demonstration last year; that there’ll be so many cameras, mikes and 
technicians cluttering up the place, it’ll not only be a madhouse, there won't 
be room for the trial. Wrong again, said the Justices, the Industry’s agreed to 
pool its coverage of trials. 

Well, after all this we pictured Canon 35 hanging on the ropes, ready for 
the knockout punch. It never came. Perhaps, we should have recalled that our 
Courts are the most conservative of Government agencies, but we were almost 
floored ourselves when the Colorado Jurists pulled their punch and qualified 
their decision. They ruled that it’s up to the individual judge to decide arbi 
trarily whether he wants radio and TV looking in; moreover they gave any 
witness, brought to court involuntarily, the privilege of having us thrown out 
while he or she is testifying. And, finally, any juror who objects to being tele- 
vised can have us barred in the State of Colorado. All this, mind you, after 
calling Canon 35 unconstitutional—a form of censorship and based upon false 
assumptions. 

This decision, in our view, constitutes something less than fulfillment of 
our inherent right to freedom of information and freedom of access. But even 
so, Colorado at least gives us a fighting chance to enjoy our right, which is 
more than can be said of other states. 

I hasten to assure you we are not unaware that there are instances when a 
judge must remove from a courtroom anyone creating a disturbance. That's 
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done all the time and it applies to everybody. A judge has unquestioned au- 
thority to discipline his court. If one of our cameramen were to get rambunc- 
tious, I’d like to be there personally to escort him from the courtroom. What 
we object to is automatic exclusion on the false presumption that we are a dis- 
turbance. Moreover, we recognize those instances when a judge—to insure 
Justice—may be forced to bar the courtroom doors on a delicate proceeding— 
a situation comparable to executive sessions of Congress. We recognize that 
no freedom is absolute. But we submit that in such instances all members of 
the press must be barred. Our constitutional rights are hardly being served if 
we are barred while other segments of the press remain. There aren’t two sets 
of rights—one protecting the newspaper reporter and another the news broad- 
caster; we are protected by the same Freedom of the Press; what applies to one 
must apply to the other. 

And, here I cannot stress too strongly the fact that our inherent right to 
freedom of information of access includes the tools of our trade. There are 
some who would permit us in the courtroom with a pencil and paper, so long 
as we leave our tools—our cameras and microphones outside. I submit that 
under these conditions we are not enjoying our constitutional rights. 

Such a concept is no more right or reasonable than to expect an Air Force 
pilot to do his duty defending his country from attack while insisting he leave 
his plane on the ground. And when the pilot protests he is to be told the In- 
fantry does it, why can’t you. It is in hard times, no more reasonable than asking 
the farmer to leave his tractor in the barn and plow his field with a spade be- 
cause if it was good enough for his ancestors, it’s good enough for him. 

If we are to be denied our tools, why allow the newspaper reporter to use 
pencil and paper and the telephone? Why not make him use smoke signals? 
Why not make the newspapers carve their stories in hieroglyphics on the side 
of a pyramid? 

I do not suggest for a minute that we in broadcasting consider all the argu- 
ments against us as fanciful. We recognize and respect as sincere the convic- 
tions of some among you that our presence may interfere with the administra- 
tion of justice. We are not unsympathetic to this concern; we just disagree 
with you. 

If I believed that our presence in a courtroom would result in an unjust 
verdict, I would not be standing here today. I would like to examine with you 
some of the outstanding arguments in opposition to the broadcasting of court 
proceedings. 

One of the most revered Jurists, Judge Harold R. Medina of the United 
States Court of Appeals is most distrustful of us. He even ventured to a tele- 
vision studio to publicly take the judicious bite at camera and cable. And his 
imprint is still there. Make no mistake, Judge Medina is far ahead of our other 
ctitics; he starts where they left off. He immediately brushes off all their old 
arguments about our lights, the noise we are supposed to make, the distractions 
and confusions our activity is supposed to cause. He brushes off the prima 
donnas who play to camera, saying they do the same thing when we're not 
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there. He blames not the camera but the judge who tolerates misbehavior. He 
even acknowledges there’s nothing wrong with public curiosity about court- 
room dramatics. All these things Judge Medina eliminates because—he says— 
they only confuse the real issue. Hold your hats. What really counts, he says, 
is that the presence of our cameras and microphones creates a psychological 
barrier that makes it almost impossible to ascertain the truth in conflicting testi- 
mony. A psychological barrier. Now that’s really an argument. You just can’t 
look into a courtroom and see for yourself whether it’s there or not. You can’t 
see it, touch it, smell it, hear it or taste it. But he says it’s there—we made it— 
and it might send an innocent man to jail or let somebody get away with 
murder. 


How do you answer an argument like that? You've either got to take his 
word for it, or tell him to get more specific. Happily, Judge Medina specifies. 

He mentions the effect of the knowledge that millions are watching on the 
people of the court. He calls to the scene the little man suddenly thrust into 
the limelight who might embroider his testimony to make a better showing, 
the timid man—who’s normally adverse to speaking at all, who now shuts up 
like a clam under the camera eye. Then the crook and the perjuror, with the 
hide of a crocodile, who deliberately lies—not at all bothered by the presence 
of television. Judge Medina notes that our lives, our liberties and our property 
depend upon the exposure of falsehoods—that the task of finding the truth— 
difficult under the most favorable conditions—now becomes well nigh im- 
possible. 


My first reaction on reading Judge Medina’s argument was to wonder if 
back in the early days of the printing press some other judge didn’t object to 
the presence of the first newspaper reporter in court because of the psycholog- 
ical barrier that might be created with each witness knowing that his testimony 
would now be carried to millions outside. But what about the witnesses the 
Judge specifically mentions? The little man who embroiders his story to make 
a better TV showing and the brazen perjuror not at all bothered by camera’s 
eye? 

A gentleman from whom Judge Medina learned much—William Black- 
stone, by name—provides our rebuttal. He wrote: 

“This open examination of witnesses, in the presence of all mankind, is 
much more conducive to the clearing up of truth than the private and secret 
examination taken down in writing before an officer. A witness may frequently 
depose that, in private, which he will be ashamed to testify in public.” 

And from another historical Giant of Jurisprudence, Jeremy Bentham. He 
wrote: 

“In many cases, say rather in most, the publicity of the examination operates 
as a check upon their mendacity and incorrectness. Environed, as he sees him- 
self, by a thousand eyes, contradiction, should he hazard a false tale, will seem 
ready to rise up in opposition to him from a thousand tongues; many a known 
face, every unknown one, presents to him a possible source of detection, from 








298 The JOURNAL 


whence the truth he is struggling to suppress may, through some unsuspected 
channel, be brought forth to his confusion.” 

I submit that the presence of television will create in the would-be perjuror 
and embroiderer a psychological barrier denying his wish to tell a lie. 

And what about the timid witness—the one whom the presence of television 
so unnerves as to render him incapable of speaking the truth. In rebuttal: The 
Testimony of Mr. Justice Moore of Colorado who on February 20, 1956, gave 
this summary of televised hearings in a courtroom. Says Judge Moore: “At 
least one hundred photographs were taken at various stages of the hearing—all 
of them were taken without the least disturbance or interference with the pro- 
ceedings and, with one or two exceptions, without any knowledge on my part 
that a photograph was being taken. A newsreel camera operated for half an hour 
without knowledge on my part that the operation was going on. Radio micro- 
phones were not discovered by me until my attention was specifically directed 
to their location. Many persons entered and retired from the courtroom with- 
out being aware that a live telecast was in progress.” 

Certainly, we accept a witness will always be aware that his appearance is 
being televised. But no one-eyed monster will be thrust in his face. He is ex- 
posed to the public, yes. He is by his very act of being in court. If you think 
mere knowledge of the fact that his testimony is being carried to the world 
will make a witness tongue-tied then you cannot, in all honesty, stop at elim- 
inating only the camera. You're going to have to clear out the newspaper re- 
porters and the spectators, and perhaps, first of all, the attorneys for the other 
side. They are the gentlemen who will tie up a tongue in a hurry. If this is 
your thinking, why hold a public trial at all? Woudn’t truth and justice be 
better served by returning to the secret proceedings of old. And hasn’t the long 
and heroic struggle against secret trials and star chamber proceedings been a 
foolish obstruction of justice? I don’t think the most timid witnes would agree 
with this concept. At a secret trial he’d risk a lot more than the possibility of 
getting stage fright. 

What about the Judge himself? Would the presence of television create a 
psychological barrier preventing him from getting the truth—or might it im- 
prove his judicial efficiency? 

Long before the electronic tube was dreamed of, Jeremy Bentham mentioned 
the beneficial effect of the public eye upon the judge. He wrote: 

“Upon his moral faculties, it acts as a check, restraining him from active 
partiality and improbity in every shape. Upon his intellectual faculties it acts 
as a spur, urging him to that habit of unremitting exertion without which his 
attention can never be kept up to the pitch of his duty. Without any addition 
to the mass of delay, vexation and expense, it keeps the judge himself—while 
trying—under trial.” 

I do not claim that the presence of the camera will produce a Solomon on 
every bench—but it’ll sure keep ’em on their toes. 

Let’s consider another case in which a camera observed a court trial. Waco, 
Texas—in December of 1955. Station KWTX-TV took a camera into the 
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court—the murder trial of Harry L. Washburn. Afterward the Defense Coun- 
sel, who lost his case said: “The live television coverage of this case did not 
interfere with the trial at any time. The TV equipment and personnel were so 
quiet that the defense was never sure when the picture was being sent out of 
the courtroom.” 

A prosecution witness, a woman, said she was aware the trial was being tele- 
vised but she didn’t even see the camera when she was on the stand. (More 
evidence that you don’t get stage fright when you don’t even notice the camera. ) 
But getting back to the Texas trial—even the defendant, Harry L. Washburn 
called the televising “a fine thing.” We think of this as quite a testimonial. 
Mr. Washburn was found guilty and sentenced to life in prison. 

Another testimonial worth repeating—December, 1953, when Station 
WKY-TV in Oklahoma City covered the Manley murder trial. After the trial, 
Trial Judge Van Meter has this to say: “The Billy Manley Trial coverage by 
WKY-TV was handled in such a manner as not to hamper or influence the 
trial in any manner. The attention of the attorneys, the jurors, the witnesses 
and the court was not distracted in any appreciable manner. So long as the 
court is informed of what is to be done and has control of the situation, there 
should be no objection to this new means of informing the people. In my 
opinion, if television is used in an educational and factual manner as it was 
in this case, without any spectacular portrayal, it should be very helpful. There 
is nO question in my mind but what there is a need for people generally to know 
more of their courts in action. Many people rarely have any contact with the 
courts.” 

We found still more encouragement in Denver, Colorado, in 1956 when 
the murder trial of John Gilbert Graham opened. Graham, you recall, was 
charged with planting a bomb on an airliner that exploded, taking 44 lives. 
Before the trial began Graham objected to the presence of cameras and asked 
that they be banned. Not all the press, mind you, just television. The trial was 
being filmed for later broadcast. District Judge Joseph M. McDonald over- 
tuled the objection in words I wish the whole country could hear: Said Judge 
McDonald: “a rule excluding any media would be discriminatory.” It’s nice 
to hear somebody else say that for a change. 

After the Graham trial, the Denver Area’s Radio and Television Association 
received testimonials from not only Judge McDonald but from Chief Defense 
Counsel John Gibbons, District Attorney Bert M. Keating, Mrs. Gloria Graham 
—wife of the defendant—and from Ralph Bonor, Foreman of the Jury. The 
people gave their testimonials on film, which were later shown on TV. Each 
stated unequivocally that the presence of radio and TV equipment and per- 
sonnel in the courtroom was unobtrusive and in no way distracting to the wit- 
nesses or juty. Nor, they added, did it in any way jeopardize the defendant's 
right to a fair trial. 

But for every convert, there is a legion of critics who still succeed in dis- 
criminating against us in the legitimate news area of the nation’s courtrooms. 
Another case in point is the one referred to as the Jelke case. 
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The Vice trial of Mickey Jelke in New York established a precedent.* You 
recall the trial judge barred the entire press corps from the first trial under his 
prerogative of clearing the court for the public good. General Sessions Court 
Judge Francis Valente ruled that the indiscriminate release of the sordid and 
presumably obscene details might well be a positive disservice to our youth. 

As it turned out, Judge Valente exceeded his authority. His reason wasn’t 
good enough. The Appellate Court declared a mistrial when Jelke’s lawyers 
successfully argued that barring the press deprived the defendant of his con- 
stitutional right to a public trial. 

Since there are cases like that of Mickey Jelke, the charge is raised that all 
we in radio and television are interested in is covering the sensational and the 
lurid. A charge like that never fails to amaze me as it must anyone who works 
in an industry that displays its wares in the family living room. There’s no 
need to ban us from such trials; we won’t cover them because we can’t. Ob- 
viously, Mom and Pop can read the fascinating details in their daily tabloid, 
which they can hide from the kids. It’s a little more difficult with radio and 
TV. We've got to govern ourselves; we, more than any other medium of com- 
munication, are bound by the dictates of good taste; any deviation lights up our 
switchboard like a birthday cake. It might be noted for the record with respect 
to the Jelke case, even our daily news program gave it little space or time. 

Another objection is that television and radio should be barred from the 
court because it might present only portions of the trial, would concentrate on 
dramatic proceedings, and, thereby, give a distorted version of the trial. Even 
if this were true, and it isn’t, I think it’s well to remember that the jury sees 
the entire proceeding and their verdict is highly unlikely to be affected by the 
radio and television showing. 

To argue that we give the audience a distorted version is to challenge and 
deny the reputation our media have won in the twenty years of dedication to 
sound and objective reporting. As Vice President of ABC in Charge of News 
and Special Events, I can speak for our news operations. We are ever con- 
cerned with a fair and balanced presentation of major public issues. A recent 
example: The Senate Rackets Probe—Those portions in which Teamster 
Union President Dave Beck was on the stand would have made an interesting 
afternoon for live television coverage. Under severe pressure from some of 
our affiliated stations, we rejected live coverage because we could not guar- 
antee to be on hand to present the other side of the story—Dave Beck’s side. 
We could and did present the story fairly in our regular news programs with 
film. We could film the Hearing Room scenes in which Beck repeatedly took 
the Fifth Amendment and then meet him, his attorneys, or proponents out- 
side where, at least, he or his spokesmen had the chance to point out the 
obvious disadvantages of having to testify while standing under two federal 
indictments. Moreover, we could round out the story, accurately, fairly, with 
On-Camera reports before and after the film. I point again to a mature, 





3. Eprror.s NOTE: See case (308 N.Y. 56, 123 N.E. 2d 769) which was cited in 23 Kansas Bar Journal 352 
in “Free Press and Fair Trial” by Angelus T. Burch, Associate Editor of the Chicago Daily News. The case is also 
discussed by a former Kansas district judge, Edgar C. Bennett in this issue, beginning at page 309. 
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responsible industry. The directors of news operation in our media will never 
sacrifice justice or a man’s rights in the interest of sensational story, and, 
accordingly, when we can present the news accurately and fairly, we insist 
upon our constitutional right to do so. 


You may say we can’t control every news program or every television sta- 
tion, that some may act in an irresponsible manner. To this, let me say that 
you'll find instances in other media of unfair presentation—but you don’t bar 
reporters for newspapers, magazines and the like from your courts for the 
misbehavior of the few. Moreover, I think you will find less bias on radio and 
TV than in the other media. In fact, one of the charges against us is that we 
run away from controversy for fear of criticism that we are unfair. That 
isn’t true, either, but it’s rather ironic to find ourselves under attack from both 
directions—we’re damned if we do and damned if we don’t. 


One final word on the argument that radio and/or television news coverage 
will be incomplete and therefore unfair. Radio and television do not replace 
the other media of communication; we add to existing media. The question 
is not one of the public receiving an incomplete report; through radio and 
television the public receives more information. With Canon 35 gone, the 
American people would get far more information than at present about the 
Bar and its work. 

In the final analysis, I think our critics give us too much credit. We are 
not capable of producing miracles. A camera can only record what is there. 
Some of you may feel we'll turn the courts into a circus. A camera can no 
more produce a circus than a seismograph can cause an earthquake. Both 
simply record what is there. We've taken our cameras into cathedrals and 
never heard the complaint that we’ve changed worship into a sacriligious 
carnival—or the clergy into clowns. Our cameras have never changed a per- 
formance of the Met into a broadway farce. 

Perhaps there is fear that some of your members will misbehave—and dis- 
grace you. There are ways of discouraging this within your own profession; 
don’t penalize us. 

I submit that it’s the obligation of each of us to go along with history— 
and to stop fighting it. Radio and television are the most effective vehicles 
yet devised for the instantaneous dissemination of news to all the people 
simultaneously. We in broadcasting recognize that news is synonymous 
with immediacy—for it is the passage of time that distinguishes news from 
history. And this is a power that can be exercised fairly only in a free, demo- 
cratic society where the right of the public to be informed is sacred. 

Our obligation and our responsibility is to keep the public informed on all 
public events and proceedings as they happen or as soon thereafter as it is 
possible. 

The pages of history may well record the Twentieth Century as the period 
of man’s great enlightenment for, in our time, Electronic Communication was 
born, and the ox cart and the smoke signal vanished from the American scene. 
It would be an insult to man’s genius, his common sense and his dignity to 
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force him to accept less than is available. The public won't let anyone stop it; 
they turn to radio and television first to get the news as it happens, be it an 
Act of Government, a local or national disaster, the price of eggs, the time, the 
weather—yes, and a trial in the public interest. 

The people have a right to know—our right and responsibility is to furnish 
this information as only we can—using the tools provided by electronic 
progress. 

We have an obligation to ourselves, to the public, and to our way of life 
to accept nothing short of full freedom of information and access. We cannot 
and will not stop short. 


COURTROOM TV AND ADMINISTRATION 
OF JUSTICE* 


By Ross L. MALONET 
Of the Roswell, New Mexico, Bar 


Eprror’s Note: Partly because of the possible adverse impact of general ac- 
ceptance of the 1956 modification of Canon 35 by the Supreme Court of Colo- 
rado, upon the administration of justice, Mr. Malone asks “are we improving 
the administration of justice” and urges the members of the legal profession to 
= the problem of courtroom photography and make themselves heard on 

is issue.—F. C. 


. The subject of juries, jury instructions and the operation of the jury 
system is occupying the attention of a number of agencies of the profession 
today. It is an undertaking of prime importance to the administration of justice; 
one which deserves the support of the entire profession. Research projects now 
in progress relating to various aspects of the jury system may provide the spring 
board for a more realistic and effective system by which the jury can dispose 
of the factual issues in a case. Such a system would be a material contribution 
to the campaign against congestion, and help to provide an affirmative answer 
to the question: “Are we improving the administration of justice?” 

Congestion in the courts, and the effective functioning of the jury system, 
have been problems of long standing. Today, however, the profession is faced 
with an additional problem bearing upon the administration of justice which 
is of recent origin. It is the problem posed by the development of television 
and the demands that the television and other cameras be given access to the 
courtroom. 

Since its organization in 1954, the National Press Photographers Associa- 
tion has complained that as a news media photographers were discriminated 
against inasmuch as reporters were permitted to make notes in the courtroom, 





*Excerpts from an address entitled ““Are We roving the Aduinineion of Justice?’”’ prepared for delivery at 
the Annual Judicial Conference “ aah 108 Jodie Ciscan, Santa 7 ee Mexico, ie Ay en ath 
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but photograhphers were not permitted to take pictures. Canon 35! of the 
Canons of Judicial Ethics of the American Bar Association, which has been 
adopted by most of the federal and state jurisdictions of the United States, pro- 
vides: 
“Proceedings in court should be conducted with fitting dignity and decorum. The 
taking of photographs in the courtroom, during sessions of the court or recesses 
een sessions, and the broadcasting or televising of court proceedings are cal- 
culated to detract from the essential dignity of the proceedings, distract the witness 
in giving his testimony, degrade the court, and create misconceptions with respect 
thereto in the mind of the public and should not be permitted.” 

Until approximately two years ago [1954] the necessity for artificial light- 
ing in the courtroom for photography and television cameras provided an ef- 
fective bar to photographs and broadcasts of judicial proceedings. The recent 
development of much faster film and more efficient cameras has made it pos- 
sible to take photographs effectively and to televise proceedings from interiors 
without auxiliary light. The acts which heretofore have been obtrusive have 
become unobtrusive, and the photographers and television broadcasters have 
made this improvement in equipment the basis of insistent demands that Canon 
35 be modified to provide them access to the courtroom. 

It cannot be denied that the great strides which have been made in the equip- 
ment which would be used in the courtroom have presented the problem in a 
new light. The opening of congressional hearings to the television camera has 
whetted the appetite of the public for the televising of spectacular hearing of 
all types, and today the courts and the legal profession are faced with the ne- 
cessity of re-evaluating their time tested position on the subject and determining 
whether or not the improvement in the techniques and equipment of pho- 
tographers and broadcasters justify or require any change in Canon 35. 

No one would contend that the requested modification would have no im- 
pact upon the administration of justice. Neither can there be doubt that the 
legal profession, in determining its position on the question, must give first 
consideration to the effect of the proposed action upon the administration of 
justice. 

Action of nationwide significance occurred within the Tenth Circuit when, 
in response to extensive newspaper publicity and the demands of the National 
Association of Radio and Television Broadcasters, the Supreme Court of Colo- 
rado, on December 12, 1955, appointed a member of that court, Mr. Justice O. 
Otto Moore, as a referee to conduct public hearings on the question of whether 
Canon 35 should be continued, revoked or modified in Colorado. 

The photographers and broadcasters put on an elaborate case in support of 
their contentions, demonstrating many modern devices to prove that unob- 
trusive press and television coverage is possible. Over 200 exhibits were re- 
ceived, many of which were photographs taken during the hearing. At the 
conclusion of the hearing,.the referee filed a very comprehensive opinion in 





1. Eprror’s NOTE: Recommended changes to be considered by ABA House of Delegates Feb: 24-25, 1958, 
see “* Research Report,” 26 Kansas Bar Journal 197-199 (November, 1957); action taken 
thereon, see “Appendix to ) how 292-315” printed at page 315 of this issue. 
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which he concluded that the guarantee of freedom of the press extends to the 
actual pictures of photographers and television broadcasters as well as to the 
word pictures of newspaper writers; that this constitutional right is subject 
only to reasonable restriction by the courts, and that the absolute exclusion 
effected by Canon 35 is unreasonable in the light of present photographic and 
broadcasting equipment. The referee concluded that the solution to the problem 
was to leave the question of broadcasting and photographing of individual trials 
in the hands of the trial judge. It is implicit in the opinion, however, that the 
constitutional right shall be curtailed by the trial judge only in individual cases 
and for specific reasons. 

Justice Moore [in 1956] recommended adoption of the following rule, 
superseding Canon 35:? 

“Proceedings in court should be conducted with fitting dignity and decorum. 

“Until further order of this court, if the trial judge in any court shall believe from 
the particular circumstances of a given case, or any portion thereof, that the taking 
of photographs in the courtroom, or the broadcasting by radio or television of 
court proceedings would detract from the dignity thereof, distract the witness in 
giving his testimony, degrade the court, or otherwise materially interfere with the 
achievement of a fair trial, it should not be permitted; provided, however, that no 
witness or juror in attendance under subpoena or order of the court shall be 
photographed or have his testimony broadcast over his expressed objection; and 
provided further that under no circumstances shall any court proceeding be photo- 
graphed or broadcast by any person without first having obtained permission from 
on — judge to do so, and then only under such regulations as shall be prescribed 

y 

The Supreme Court of Colorado, on February 27, 1956, adopted the report 
of Justice Moore, with the result that the televising, photographing and broad- 
casting of trials in State courts of Colorado is now permitted unless the trial 
judge refuses permission because of the “particular circumstances of a given 
case.” 

The National Association of Radio and Television Broadcasters correctly re- 
garded this decision of the Colorado Supreme Court as a major victory in its 
campaign to invade the courtroom. It distributed copies of this opinion of the 
Supreme Court of Colorado to lawyers throughout the country with a covering 
letter which said, “The Freedom of Information Committee of the National 
Association of Radio and Television Broadcasters feels that this decision is pat- 
ticularly significant in its recognition of the right of the public to be informed 
about judicial proceedings by a// media of communications.” 

It is interesting to note, however, that the broadcasters are not satisfied? with 
the action of the Colorado court because of the portion of the rule which pro- 
vides that “no witness or juror in attendance under subpoena or order of the 
court shall be photographed or have his testimony broadcast over his expressed 
objection.” In their letter of transmittal they state that “Such a provision de- 
prives the trial judge of complete control of his courtroom and makes the right 





2. This is not the same as he pomenet revision of Canon 35 now [Feb. 1958] under consideration by ABA 
House of Delegates, see 26 Kansas Journal 197.—EDITOR. 
3. Eprror’s NOTE: See preceding article of this issue at pages 295 and 296. 
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of the public to be informed by a// media subject to the consent of a witness or 
juror.” It is suggested that in lieu of this provision such a witness should have 
to appeal to the trial judge for his privacy, and if the trial judge considers his 
reasons valid, he could grant the privilege requested. 

In reading the statement of position of the broadcasters, I could not help but 
wonder whether they were more concerned about the trial judge’s control of 
his courtroom, or about the possible curtailment of coverage which would re- 
sult from a witness claiming his privilege. 


In the light of some of the controversies which have raged about the heads 
of witnesses claiming the privilege afforded by the 5th Amendment, and the 
construction placed thereon by the public, it is interesting to speculate as to 
the construction which will be placed by the press, the broadcasters and the 
public upon the action of a witness who claims the privilege not to be televised. 
What of the jury? Is it to know that the witness has claimed the privilege, or 
is there to be another delay while the jury withdraws so that the witness may 
claim his privilege and the court may so advise the photographers and broad- 
casters? Certainly the action of the witness in doing so can be expected to have 
an effect on the jury, even though his reasons for so doing may have no re- 
lation to the truth of his testimony. 


If, as suggested by the broadcasters, the trial judge is to decide whether the 
witness or juror has valid reasons for not wishing to be televised, other prob- 
lems are immediately presented. Shall the judge have a Pre-Broadcast Con- 
ference in addition to his Pre-Trial Conference, at which he will hear testimony 
as to the grounds on which a witness seeks to claim his privilege, and so make 
these decisions in advance of trial? Or shall the trial be recessed while the 
court hears sworn testimony on the issue and renders his decision as to whether 
the witness has a valid reason to protect his privacy? 

In either event there would appear to be great likelihood of additional delays 
and complications in the trial, with a resulting increase in the congestion which 
we are seeking to reduce. It is difficult to imagine how the injection of these 
new problems into a trial can contribute to the determination of the truth 
which is the ultimate goal of the administration of justice. 

It is not the delays incident to televising court proceedings which should 
concern us most, however; it is the effect on the trial itself. Our courts exist 
for one reason only—to administer justice. They were not established for the 
purpose of educating the public as to the functioning of the judicial branch 
of the government—nor for the entertainment of the public. The constitu- 
tional guaranty of a public trial was for the benefit of the person charged with 
crime—not for the benefit of the public. 

Every trial lawyer knows all too well the problem of the ‘nervous witness. 
We all have seen testimony of important witnesses disregarded by the jury be- 
cause of the nervousness of the witness which give him the appearance of un- 
certainty in his testimony. All of us have experienced time and again the wit- 
nesses who were unwilling to subject themselves to the vicissitudes of the 
witness chair when the case to be tried was of no concern to them. Compulsory 
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process is no solution to the problem either. An unwilling witness is worse than 
no witness in many situations. 

It is easy to imagine that domestic relations cases will be the subject of 
particular attention from the broadcasters if the television camera is given 
access to the courtroom, but it is doubtful that such attention will contribute 
to the solution of the divorce problem of the country. In fact, the broadcasters 
themselves have been unable to point out any respect in which the administra- 
tion of justice would be improved if their request were granted. 


Trial judges and trial lawyers should be in a better position than any other 
group to express an opinion as to the impact of television on the conduct and 
results of a trial. In addition to being informed, their opinion inevitably will 
reflect the responsibility of our profession for the effective functioning of the 
administration of justice. 

If the administration of justice would be adversely affected by the televising 
of court proceedings, the fact that equipment has been improved so that the 
physical problems incident to photography and broadcasting have been re- 
duced is no justification for the admission of the camera to the courtroom. The 
human element is predominant in our entire system of justice. Any influence 
which distorts it or tends to affect its normal functioning impedes the court in 
its search for the truth—a search which is difficult enough at best. 


Because of its primary responsibility, our profession has an urgent duty to 
make itself heard on this issue. We can speak for the profession only after the 
informed opinion of its members has been ascertained. If the great majority 
of the lawyers of the United States feel that the broadcasting of court proceed- 
ings will have a serious adverse effect upon the administration of justice, im- 
mediate action by our profession is indicated. 

The opponents of Canon 35 are organized and determined. Unless the pro- 
fession acts to formulate and express its opinion, the question may be decided 
ex parte on the evidence of the broadcasters, who can hardly express an informed 
opinion as to the impact on the administration of justice. 


In conclusion, may I suggest that the results which we envision from the 
Attorney General’s Conference on Court Congestion and Delay, as well as 
every effort to expedite and improve the procedure in jury trials, reflect favor- 
ably upon our profession, but the answer to the question “Are We Improving 
the Administration of Justice,” may depend, to a substantial extent, upon the 
position and activity of our profession in connection with the problems posed 
by the television camera—and it is later than we think. 
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DEVELOPMENTS IN COURTROOM PUBLICITY* 


By EDGAR C. BENNETT 
Of the Newton, Kansas, Bar 


Eprror’s Note: These remarks were made by Judge Bennett shortly after 
Colorado’s modification of Canon 35 and more than a year before the address 
entitled “Radio, TV News and Canon 35,” given during the 1957 ABA meeting 
in New York City by John Daly of the American Broadcasting Company, and 
which appears herein, beginning at page 292. With his written approval, Judge 
Bennett's critical analyses of what he, in one instance, referred to as “ 
Button Justice” is supplemented by quotations from and references to later 
material in the form of “Editor’s Notes.”—F.C. 


Since my retirement from the District Court bench, I am able to view some 
phases of the judicial phenomenon with a somewhat more detached and philo- 
sophical air than was sometimes possible when I was under the pressure which 
frequently accompanies the exercise of the judicial function. 

One of the questions which has interested me is the very “live” question 
which confronts today’s judiciary, the question of photography in the court- 
room. The argument covers the full gamut of the various methods of the 
pictorial reproduction media, still cameras, movie cameras, and lastly, but by 
no means least, television. 

I know you have considered the subject before, but there are some recent 
developments in the field which will bear examining. 

I think to fully understand the problems which will arise, some considera- 
tion should be given our historical legal background, particularly our tradi- 
tional notions of jurisprudence, including the germ from which emanates most 
of our ideals about fair trials. 

In England, I am told, that no printing of anything concerning a pending 
criminal trial may be had while the trial is pending. That is, nothing beyond 
a bare statement that Joe Doaks was arrested and charged with burglary. This 
practice obtains there, I am told, because of the belief in England that a lurid, 
sometimes biased story in the newspapers concerning some crime might tend 
to inflame the public mind and thus thwart the even hand of justice. 

We have come a long way from that. Here, newspapers, in the exercise of 
what is called “Freedom of the Press” print whatever they choose, including 
opinion, argument, sometimes pure fantasy and sometimes even the truth. Now 
we are asked to supplement this with pictures. Fortunately, or unfortunately, 
depending on your point of view, several cases have arisen quite recently, a 
study of which should help us clarify our thinking. First, let us consider the 
Sheppard Murder case which occurred near Cleveland, Ohio. 

The savage slaying of Marilyn Sheppard, wife of Dr. Samuel Sheppard, 
sometime in the early morning hours of July 4, 1954, was bound to stir public 
feeling. It didn’t require newspaper stimulation. As the case developed, it 


*Remarks to the district court judges during the annual meeting of the Bar Association of the State of Kansas in 
Kansas City, May 9, 1956. 
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was a classic murder story, compounded of all the elements of fictional and 
historic crime. Tremendous emotional impact, pathos, and suspense were in- 
herent in the events about which the trial centered. 


But these weren’t enough for the Cleveland newspapers. Almost from the 
moment Marilyn Sheppard’s body was found the press took over the roles of 
detective, sheriff, prosecutor, judge and jury. One newspaper, in a front-page 
editorial headline stating “Quit Stalling and Bring Him In,” demanded the 
arrest of Dr. Samuel Sheppard in language that could only create a strong 
supposition of his guilt in the minds of readers. Throughout the pre-trial stages 
highly prejudicial material appeared in what were represented as news accounts 
of the developments. The orthopedic collar Dr. Sheppard wore, supposedly 
because of injuries inflicted by his wife’s killer, was caricatured in cartoons. 
Simulations of the collar became part of the play equipment of Cleveland 
children who engaged in games of “murder.” 


The editor of the Providence Journal and Evening Bulletin declared that “If 
the newspapers of America had set out deliberately to prove the proposition 
that abuse of press freedom can wreck the impartial administration of justice, 
they could not have done a better job than in their reporting of the Sheppard 
trial.” 

At the very outset of the trial, Judge Edward Blythin called newspaper, radio 
and television people into his courtroom and went over Canon 35 and the 
ground rules that were to be followed in picture taking. His application of 
the Canon was strict, but within its limits he cooperated with the media. He 
permitted pictures to be taken of himself on the bench before the opening of 
the trial, of the jury as soon as it was sworn in, and of prospective jurors before 
they were taken to the courtroom. The full jury picture was taken after the 
judge had left the bench and the defendant had been returned to his cell. 


For the first four weeks of the trial, photographers were permitted to enter 
the courtroom before and after sessions and at recesses to take whatever pic- 
tures they desired as long as the judge and jury were absent. However, on 
protest of defense attorneys that photographers were interfering with the nor- 
mal conversation of the attorneys with their client, the judge ordered recess 
photographing stopped. Photographers roamed at will outside the courtroom 
itself, and they had free access to the room in which witnesses awaited their 
call to the stand. Permission was given by judge and attorneys for the pho- 
tographing of important exhibits, in the courtroom after judge and defendant 
had left. 

Once the trial began, all three Cleveland newspapers offered extensive daily 
summaries of testimony supported by pictures taken under these rules from 
which they repeatedly drew their own conclusions, either directly or by adroit 
manipulation of headlines. The press never left any doubt of the verdict it 
expected, which was not surprising in view of its having plunged so deeply into 
the processes of administering justice by its own rules. 

Doctor Sheppard was found guilty and sentenced for the crime. I believe 
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those who have examined the trial record carefully are divided as to the pro 
priety of the verdict. But almost everyone who watched the performance of 
the Cleveland press agrees that a fair hearing for the defendant, in that area, 
would have been a modern miracle. Which underlines the question whether 
there must be some limitations on the freedom of a press in order to insure a 
fair trial, which is a historic right men have demanded and defended since 
before Magna Carta. I would hate to have the Sheppard case on my conscience, 
and pictures played their part in that case. 


The next case we shall consider is the State v. Jelke from New York City 
(308 N.Y. 56, 123 N.E. 2d 769; see also footnote 3 at page 300 of this issue). 


Minot F. (Mickey) Jelke was convicted twice on charges of compulsory 
prostitution. Once when the press was excluded from the courtroom, once it 
was represented there. When the case was “hot,” there was more controversary 
about the role of the newspapers in the case than about the guilt or innocence 
of the defendant. 

Judge Francis L. Valente actually had the sympathy of many practicing 
newspapermen when he first barred the press from the courtroom during pre- 
sentation of the State’s case against Jelke. The judge’s concern with taste and 
public morals seemed reasonable enough to those in the business who think 
taste and public morals are probably as important to the future of newspapers 
as attracting the last possible subscriber with the latest installment of “True 
Tales of a Call Girl.” On temporary appeal, Judge Valente’s ruling was upheld. 
The trial proceeded on that basis. Reporters did not hear Pat Ward’s testimony 
from her own lips. They did get secondhand reports in the Court House rest- 
rooms and elsewhere on and off the premises of what Miss Ward and other 
witnesses against Mickey Jelke had said in court. 

Public morals were not, in fact, shielded, especially not in New York. The 
tabloids, and some other newspapers, had a field day with the lurid details of 
the State’s testimony. All that remained in doubt was whether or not the re- 
porters had been properly kept out of the courtroom. 

Two court actions challenged Judge Valente’s ruling. One, on behalf of 
five New York newspapers and two press associations, tested whether the 
press could demand representation at the Jelke trial in its own right. The other, 
in the name of Mickey Jelke, who had been found guilty, contended that he, 
as the accused, could demand the presence of the press in the courtroom to 
assure protection of his rights. The courts thus had a chance to define the 
respective rights of press, defendant, judge, and public as they were affected 
in this case. 

In its final rulings on the two petitions, the Court of Appeals found that 
the press has no right in and of itself to demand representation in courtrooms, 
but the Court held the defendant may demand the presence of reporters as a 
protection of his rights under the Sixth Amendment. The majority opinion, 
granting Jelke a new trial, declares that: 


“Due regard for the defendant's rights to a public trial demanded, at the very 
least—that he be not deprived of the possible benefits of attendance by the press. 
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“Its widespread reporting of what goes on in the courts may well prove a potent 
force in restraining ‘possible abuse of the judicial power.’ This being so, justifi- 
cation for excluding the press in this case may not be found in the sensational and 
vulgar coverage which the proceedings may have been receiving in some news- 
papers, and which evidently disturbed the trial judge. 

“Deplore as we may the bad taste of reporting of that kind, the courts may not 
take unto themselves the power to enforce their notions of basic decency and 
morality at the sacrifice of basic rights guaranteed to the defendant by statute.” 

This finding reflects a deep conviction that the individual’s right to a fair 
trial takes precedence over every other concern. Let us not lose sight of this 
lesson. In this instance the Court properly found that defendant’s right to 
whatever protection the presence of the press in the courtroom afforded him 
must override a judge’s commendable desire to protect public morals. 

A more recent ruling by the Ohio Supreme Court opens a new area of in- 
quiry in regard to this problem. (See 125 N.E. 2d 896.) In this instance it 
was held that the defendant may not, by his request, keep the press out of the 
courtroom. There are, in other words, many interests represented which must 
be defined and protected in individual instances. It is almost impossible to 
arrive at any kind of general definition to fit all cases. 

It is true, the Jelke case did not involve photography. My God, suppose it 
had? It does serve to make very plain to those who might have overlooked it, 
that the rights of the Free Press are just exactly the same as the rights of a 
Free Man when it comes to attending court. All who are free are free to attend, 
if they can get seats, and stay as long as they behave themselves, and this must 
not be lost sight of in considering how far we should go, when the only duty 
we have is to assure a fair trial. 

Now, we come to cameras. Of course, if we permit still cameras, what justi- 
fication can we have for excluding movie cameras. I understand they are now 
just as noisless. And then we come to that newest of all media for communi- 
cation, television. 

When the District Court at Waco, Texas, opened its doors for the television 
broadcast of a murder trial on December 6, 1955, the TV networks and the 
press hailed the event as the “First live telecast of a murder trial” in history,’ 
the debate on pros and cons of the telecast has been going on ever since. In 
the Texas Bar Journal were printed the results of an on-the-scene survey of the 
experiment.” 

One thing certain: The telecast created quite a stir. The station, which car- 





1. EpiTor’s NOTE: fomstins to Gilbert Geis’ article in the May, 1957, ABA Journal (Vol. 43 at page 420): 
Pha og had s tly first been allowed in an American trial court on December 13, 1953, during the pro- 
ly Eugene Manley in Oklahoma City. At that time, come & we 2 WRY-TV ere housed in a 
need booth, entirely enclosed, in the rear of the courtroom. recorded my @ microphone 
eden near the front of the court, while additional lighting was provided by BR, a lights  naaped ie: ae —_ 4 
liers. WKY-TV filmed the swearing in of the jury, some of the trial testimony and the am py 
films were later shown, after editing, during news broadcasts. Judge A. P. ven Saat Se 6 6 bey The 
to his desk which he could push at any time to discontinue automatically the ion of the cameras. (Pebbles, 
Television Makes Progress in Oklahoma Courts, unpublished paper, 1956, Dest. | . Univ. Okla.; also Fields, News 
While It’s News: It Can Be Done with TV, Broadcasting-Telecasting, December 19, 1955, 76.) “The ‘live’ 
television trial in Waco was the outgrowth of a successful press photography experiment during a trial 
J Bartlett the prior summer. (Waco Times-Herald, December 6, 1955; Moe way News-Tribune, December 6, 
1955.) The Waco television cameramen did their work from the balcony behind the jury. 


eee Television, 19 Texas B.J. 73 (1956); see also Seals—A Pressing Problem, 19 Texas B.J. 111 
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ried it, estimated that 200,000 persons daily watched the trial on their home 
screens. Women left their dishes and housework to watch. People downtown 
stopped to watch any available TV set. Business came to a virtual standstill 
at times. Classes in schools watched. The trial lasted five days, and ended with 
the jury returning a life sentence verdict against Harry L. Washburn for plant- 
ing a dynamite bomb in an automobile and causing the death of his mother-in- 
law, Mrs. Helen Weaver. 


Judge D. W. Bartlett, who authorized the telecast, commented afterwards: 
“I don’t believe anyone was conscious of the camera; in fact, I think it did a 
lot to uphold the dignity of the court. The attorneys cut out a lot of their usual 
horse-play.” They may have cut out their usual horse-play this time. But give 
the boys a little more experience and we would probably see some very unusual 
horse-play. The defendant was quoted by the press as saying: “I think tele- 
vising trials is a fine thing. It’s educational.” He didn’t make it clear just who 
was being educated. But one lawyer observed: “A witness is worried enough 
when he sits down in the stand. Then he looks up and sees that camera grinding 
away and he is likely to freeze.” 


The TV camera was in the balcony, with microphones on the judge’s bench 
and the witness stand. There was no special lighting. During lulls the TV 
commentator, in a subdued voice, told the unseen audience what was going 
on. There were no commercials, and the entire trial was televised. Do you 
have a balcony in your courtroom? And just how long do you suppose such 
a tasty morsel as this would go unsponsored? 


And then more recently—the entry of the television camera into a court- 
room, subject to the discretion of the judge, has been authorized in Colorado 
under the terms of a decision handed down by the Colorado Supreme Court 
February 27, 1956. Please note it was the Supreme Court, and not trial courts 
who must cope with it, who made the ruling. The decision has been greeted 
with wild acclaim by the National Association of Radio and Television Broad- 
casters, which professes to see a historic journalistic advance for the video 
medium. This case was the Graham case, where the boy loaded his mother’s 
suit-case with dynamite and then took out some life insurance. He was found 
guilty and died for his crime. The manner in which this case was handled will 
continue with us. 

A careful reading of the full report on which the decision is based affords 
no reason for much enthusiasm. Indeed, the decision conjures up a concept of 
justice that is alien to sound journalism and sound jurisprudence. It also raises 
more problems than it solves and by no means would seem a precedent to be 
welcomed eagerly. 

The effect of the Colorado decision is to nullify in that state, at least in part, 
Canon 35 of the American Bar Association, which precludes radio and television 
coverage of courtroom proceedings on the ground it might prove a distraction 
or impair the dignity of the conduct of the trial. 

The full court unanimously approved a report of one of its members, Judge 
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O. Otto Moore, who acted as a referee. It held a prolonged hearing at which 
the local broadcasters and N.A.R.T.B. counsel demonstrated how unobtrusively 
and quietly TV cameras and radio microphones could function. 

Judge Moore’s basic premise is that wide knowledge of what goes on in 
the courts tends to promote the public welfare and that a proceeding “carried 
out with dignity will not become undignified because more people may be 
permitted to see and hear.” 

Yet, while arguing for fuller freedom for TV, Judge Moore, in almost the 
same breath, acknowledges the need for limitations that do not apply to news- 
paper reporters. As quoted in a broadcasting magazine, he notes: “There are 
doubtless many Cases and portions thereof, which, in the court’s discretion to 
insure justice, should be withdrawn from reproduction by photo, film, radio 
or television.” 

In short, this raises the dangerous possibility of TV not being able to provide 
fair visual coverage of a trial. It is not difficult at all to envision, for example, 
a witness for the prosecution being delighted to go on TV and a witness for 
the defense later exercising his prerogative not to do so. By then, the damage 
of a one-sided presentation has been done and TV would be powerless to 
rectify the imbalance. 

Judge Moore proposed that some portions of a trial might be televised, others 
not, though presumably newspapers could report everything. This raises the 
spectre of millions of persons hearing and seeing only such portions of the 
evidence as the court may decide. The unseen and unheard evidence then would 
become of itself a matter of enormous public curiosity, quite possibly out of all 
proportion to its genuine weight. 

In this connection, Judge Moore made a thoroughly alarming and astonish- 
ing suggestion. Apropos the possibility of “offensive conduct” by lawyers ap- 
pearing in a televised trial, he wrote as follows: 

“Equipment employed in broadcasting, either by radio or television, is such 
that if any participant evidenced an intention to offend in this matter all the 
judge would have to do would be to press a button and the offensive conduct 
would be inaudible and invisible to any person except those in the courtroom.” 


The whole idea of “Push-Button Justice” as Jack Gould of the New York 
Times termed it, is too fantastic to be taken very seriously. Let a judge darken 
the television screens just once and the complications could be endless and a 
trial turned into a shocking three-ring circus. 

But more troubling than Judge Moore’s suggestion is its unreserved ac- 
ceptance by the N.A.R.T.B. Far from gaining freedom, the association is putting 
its head into a new journalistic noose. If it encourages a judge to have a censor’s 
push-button, what if the judge happens to have a little politician’s blood in 
him. Once a judge tastes the power of dictating to TV what portions of a 





3. Eprror’s NOTE: Specific recommendation adopted the Colorado Supreme Court is printed in-this (Feb- 
uary, 1958) issue of the Kansas Bar Journal (see page 508. It should be noted that, in the Colorado decision, a 


oe at discretion was given the trial court which affords ample protection against abuses of the constitutional right 
of freedom of the press. 
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public trial it can cover, is he not apt to cast ominous glances at other journalistic 
media? 

The fact remains that, until television has the same rights as a newspaper in 
covering a trial its entry into the courtroom is bound to be open to serious 
question. When others, a judge or a witness, can tell TV what it can or cannot 
do, television, in effect, has abandoned the very journalistic right that it sought 
to win. The N.A.R.T.B. “victory” is pyrrhic, not real. 

The larger question always must be whether it is wise or desirable to tele- 
vise a trial. So long as a single witness may interpose objection to appearing on 
TV, this cannot be told in advance. Therefore, I believe the answer must be in 
the negative. 

The most experienced performers in show business know the horrors of stage 
fright before they go on TV. This psychological and emotional burden must 
not be placed on a layman whose testimony may have a bearing on whether, 
in a murder trial, another human being is to live or die. The administration 
of justice is more important than a few fleeting moments of fascinating TV. 
If a huge audience at a trial is considered a boon to the public welfare, why has 
there never been a demand to hold important court proceedings in Madison 
Square Garden? 

Radio and TV are not presently denied reasonable access to a court trial. 
Every word that is spoken before a court can be relayed by an announcer to 
listeners and viewers just as it is by newspaper reporters to readers. Whatever 
its shortcomings, this system still seems preferable to thrusting court trials into 
the realm of sensationalized commercial television, with viewers, broadcasters, 
witnesses, defendants, plaintiffs and attorneys all wondering the same thing: 
will the judge push that little button? 

It must be conceded that the efficiency of cameras and film has proceeded 
to the point where a picture can be snapped in ordinary light with a camera 
using a noiseless shutter and that unless one happened to be looking the right 
direction he would be unaware that a picture had been taken. So far, so good, 
but let’s see, who will be taking the pictures. Well, it will probably be some 
of the same boys who recently lay down across the road forming a human 
barricade to force the Prince and Grace to stop their car so that “just one more” 
shot could be taken. 

It is true that several earnest and conscientious judges have approved photo- 
graphing of courtroom proceedings. But many jurists feel that, once pho- 
tography receives widespread sanction, courtrooms where sensational cases are 
heard will fill up with photographers. These jurists also fear that pressure will 
mount for special concessions to permit lensmen to roam, converge in num- 
bers to capture a tense or dramatic episode, or install special lighting and plat- 
forms in courtrooms. Meanwhile, the newspaper reader is likely to see few 
pictures of the dramatic criminal trials which are recounted in the news columns. 


So, then it is said that witnesses and lawyers, and jurors, and even judges do 
not know that pictures are being taken. Maybe not, but if the practice becomes 
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general, they will. And I venture to say they will make the most of it. You 
know it has been said that the practice of law, I mean, the courtroom variety, 
that it is only a branch of show business. It doesn’t seem to take long to learn 
the technique. Remember that three-ring circus known as the Talbot-McCarthy 
Congressional hearing. It wasn’t long before the one lawyer from the hills of 
Tennessee and the erudite and urbane Mr. Welch were both turning out per- 
formances which the Barrymores would have envied. Whether you agree with 
that or not I think you would admit that some of those other judges, not you, 
of course, but some of the others would be tempted to mug a little, grandstand 
a little particularly in a campaign year. And as for the lawyers, just think what 
those peacocks would do if there were to be pictures taken. Just think what 
they now do whenever they have a full court room and then try to guess what 
the outer limits of their conduct might be when they know pictures are being 
taken, or that they are on TV. 


There is another phase of the Colorado Canon which is that no pictures may 
be taken without the consent of the witness, defendant or juror involved. What 
some of these boys who don’t want to serve on a jury any way can do with 
that! The judge would have the option of excusing the objecting juror or 
excluding the photographers. What a dilemma in a campaign year. And what 
a nice diversion for the judge who, up to now was only supposed to worry about 
how to be sure the defendant had a fair trial. Now he must worry whether the 
photographers are getting a fair shake. 


Once a long time ago, I served a couple of terms in the legislature. I used 
to get especially nauseated at the orator who opposed everything new with the 
argument that it was an entering wedge. I swore I'd never use it. But I do fear 
the picture of a quiet mousey little man, sitting docilely in a back seat snapping 
soundlessly with his little, unobtrusive brownie, being careful at all times not 
to disturb a soul. This, I fear, is not an altogether faithful picture of the press 
photographer as I have encountered him. Letting this fellow in on the basis 
I have outlined might not be an entering wedge, but at least it would be a 
camel’s nose under the tent of justice. Of course you know, especially if you 
have ever kept camels, that once his nose is under the tent, he will come all 
the way in. 

Others seem to be experimenting. For me, I would be perfectly willing to 
let them do it.‘ 


The final answer, it would seem to me, must be made in the light of the 
one principle which overrides all others. Will it help the parties to receive a 
fair trial? 

A trial in court is not intended to be entertainment. That it may be educa- 
tional can only be incidental to the main purpose—a fair trial. And the fact 
that pictures of court proceedings will be profitable to the purveyors thereof 





4, Eprror’s NOTE: The Connecticut State Bar Association has recommended that Connecticut join with Colo- 


rado in a revolt inst Canon 35, as has the State Bar of Texas (41 Journal of the American Judicature Society 
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is of no consequence at all. Unless and until it can be clearly proven that it 
aids a fair trial, not merely that maybe it wouldn’t hurt much, then I think 
we should be careful.° 


Seriously, we are fooling around with the most precious thing in our Amer- 
ican heritage. We cherish, of course, our freedom of worship. We cherish our 
freedom of speech, we cherish our freedom of the press, but I say more than 
any of these, save say, the freedom of worship, the one thing that comforts us 
in time of trouble is the knowledge that we can have a fair trial. Can we be 
sure we will if we permit this intrusion? 


Kw OW OK 


ACTION BY ABA ON CANON 35 POSTPONED 
(APPENDIX TO PAGES 292-315, SUPRA) 


As announced in the “Courtroom Photography Research Report” printed in 
the November, 1957 Kansas Bar Journal (Vol. 26, P. 197), the report of the 
Special Committee of the ABA Foundation was considered by the House of 
Delegates at Atlanta, Georgia, February 25, 1958. 

After hearing arguments of representatives of newspapers, photographers, 
radio and television broadcasters, as well as arguments of those favoring the 
retention of present Canon 35, the House of Delegates adopted a motion re- 
referring the matter to a committee for a report to the next meeting of the 
Delegates during the annual ABA convention in August, 1958. 





5. Eprror’s Note: In his article in the aoe opel, May, 1957, Gilbert Geis, after discussing these experi- 

ments in electronic and photographic reporti 

“1. That few, if any, commentators have b 1" ‘Geamedan television, broadcasting and press photography 
from each other. These are different mass media, with different potentialities, different liabilities and different 
implications for the edeninistretion of impartial justice. 

2. That those who have direct experience with courtroom p' original bins tend to approve, though often grudgingly, 
the admission of cameras to courts. There is undoubtedly on ees by which those with real or potential 
favoritism toward a relaxation of Canon 35 are exposed to picture taking. There certainly can be no gainsaying the 
fact, however, that these media are not in any obvious way distractive to participants in trials. There seems in this 
respect to be a clear need for a basic revision of the rationale—if not the principle—of Canon 35. 

3. That public attention is strongly focused on the judicial and legal advocates rather than the opponents of a 
relaxation of Canon 35. From public ae © ¥ it a appear that the Bench and the od rs at least = 
divided on the issue. Actually, there is an overwhelmi ition to courtroom photography judges and 
lawyers. (A national conde ‘sample showed 10 per oom Ay 9 ¢ lawyers and 5 per cent of the foie in 
admitti a to courtrooms. ) 

4, mass communications agencies are considerably more organized and articulate in their attempts to 
——— de a 35 than than the Bar and the Bench are in their a + to uphold the Canon in letter or in 5 gil 

That there is a general feeling in the legal profession that allowing discretion to individual judges p' 
uaies burden upon the judge, particularly since he is often at the mercy of the press in the manipulation of public 
opinion on him and his vior. = appears to be one of the reasons that the photographers advocate a laissez- 
faire attitude by the organized Bar toward courtroom photography. 

6. That television, broadcasti vom still photography are more hazardous than p: rting for the calm 
administration of justice. ey ‘core, the most outs! oP ment of Canon 35 fname re who have given 
the matter careful attention, clearly —— thi vertently, in fact—when his decision allows the 
defendant to bar these media from his trial. The , Tm oan does not have this general right, of course, in regard to 
Press coverage. 

7. That rire is beginning to form a definite conviction that the rights of the defendants take clear priority over 
the freedom of the — This is combining with the growing understanding that the right of a — — is — 
defendant's right 7 not : te right of agencies of public communication to attend f one (J saee the 
in any manner. by, Recent Developments in the Ri to Public bw ie 346 (1955). 


and Note, The ‘ Rane ae Observe Trials—Its Source and Vindicctions 31 Ind. a 377 (1936) 2 
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LEGAL INSTITUTES PLANNED FOR MARCH, 


1958 


The State Association’s Legal Institutes Committee announces that identical 
Programs will be presented each day as follows: At Hutchinson, Thursday, 
March 27, 1958, Baker Hotel; and at Topeka, Friday, March 28, 1958, Jayhawk 


Hotel. 


9:00 a.m. to 10:00 a.m.—Registration at Ba- 
ker Hotel March 27, and at Jayhawk Hotel 
March 28. 

10:00 am. to 10:10 am—Welcome, an- 
nouncements (both Institutes). 
~— owe c 11:40 a.m.—“Title Standards” — 
ones ago a Patterson, 
i aap mpson), Wichi 
11 ” pot to ag 15 SY oT aciaton. “Pesiod Prior 


12:15 p.m. to 1:00 p.m.—Luncheon (Cost in- 
cluded in $2.50 a ale a fee). 

1:15 p.m. to 2:45 p.m.—"“Practical Aspects 
of Probating an Estate”’—Alex Hotchkiss, 
Lyndon. 

2:45 p.m. to 3:00 irae Break, Re- 
cess or Open Period 

3:00 p.m. to 4:00 om Oteeaisetios 
Problems of Small Businesses’—J. Wil- 
lard Haynes, Kansas City, Kansas. 


Advance registration forms to be included in next BARLETTER. Cost, 
$2.50, covering registration fee and luncheon. 


On Saturday morning, March 29, beginning at 9:00 a.m., the Executive 
Council of the State Association will meet at the Jayhawk Hotel in Topeka. 
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PRESIDENT OF A.B.A. TO SPEAK IN TOPEKA 


Mr. CHARLES S. RHYNE, of Washington, D. C., 81st President of the Amer- 
ican Bar Association, will address the annual meeting on the afternoon of Fri- 
day, May 9. 





CHARLES S. RHYNE 


Mr. Rhyne is the youngest lawyer to head the national organization of the 
legal profession since its founding in 1878. A lawyer for over 20 years, he is 
recognized as one of the nation’s top authorities on municipal and aeronautical 
jaw. The 45-year-old Washington attorney has been with the law firm of 
Rhyne, Mullin, Connor & Rhyne since graduating from George Washington 
University School of Law in 1937, and is now a senior partner. Mr. Rhyne has 
long been active in the national affairs of the legal profession. He was a former 
president of the District of Columbia Bar Association, and past chairman of 
the American Bar Association’s House of Delegates, the governing body of the 
90,000 member ABA. 
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ANNUAL BANQUET SPEAKER AT TOPEKA 


Dr. KENNETH MCFARLAND, of Topeka, will be the speaker at the annual 
banquet which will be held Thursday evening, May 8, on the Roof of the Jay- 
hawk Hotel. Dr. McFarland is Educational 
Consultant for General Motors Corporation, 
and is addressing this meeting as a courtesy of 
G.M. He has gained national prominence as 
a school executive through twenty-four years 
of service in that field. Dr. McFarland’s ad- 
dresses demonstrate that there is no conflict 
between sincerity and humor. His deep con- 
victions and profound sincerity of purpose 
are never questioned by his hearers, and yet 
he gives his audience a delightful change of 
pace with well chosen stories that illustrate 
as well as entertain. Banquet tickets are lim- 
ited, so members are urged to obtain their 

a banquet tickets when registering in order 
KENNETH MCFARLAND that they will not be disappointed. 





His excellent reputation as a challenging public speaker is nation-wide, and 
we are fortunate, indeed, to have the opportunity to hear Dr. McFarland on 
May 8. 


SPEAKERS AT SECTION MEETING MAY 9, 1958 


The Program Committee of the Bar Association of the State of Kansas has 
arranged a “Moot Court” trial session on Friday morning, May 9, 1958. The 
Moot Court will be presided over by the Honorable Spencer A. Gard, Iola, 
Judge of the 37th Kansas Judicial District. It will be a part of the legal semi- 
nars or “Section Meetings” to be held during the Annual Meeting of the Asso- 
ciation in Topeka. 


Attorneys Gair and Berman, members of the New York Bar, will be our 
guests and take part in the Moot Court, which has been entitled “Cerebral 
Stroke.” Their photographs and some biographical data appear on the follow- 


ing page. 











SPEAKERS AT SECTION 





Harry A. GAIR 
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Harry A. Gair has been a member 
of the New York bar since 1919. 
He has served as president of the Met- 
ropolitan Trial Lawyers’ Association 
(1954-1956) and the Law Science 
Academy (1953-1955). He has served 
on the Board of Directors of the New 
York State Association of Plaintiffs’ 
Trial Lawyers, International Academy 
of Trial Lawyers and the New York 
County Lawyers’ Association. He has 
served on many committees of bar as- 
sociations and written and lectured ex- 
tensively on the field of Negligence 
Law. Mr. Gair and Mr. Berman will 
put on a moot trial on “Cerebral Stroke” 
at the section meeting held Friday 
morning, May 9th, at the annual meet- 
ing. 


EMILE Z. BERMAN of the firm of Berman & Frost of New York City will 
act as opposing counsel during the moot trial on “Cerebral Stroke,” Friday 


morning May 9. Mr. Berman has pre- 
sented this and similar legal seminars 
with Mr. Harry Gair at bar association 
meetings over the country. Mr. Berman 
was admitted to the New York Bar in 
1925, having graduated from New 
York University. He is a Fellow, Amer- 
ican College of Trial Lawyers. He has 
lectured on law at Columbia University 
and New York University Law Schools. 
He lectured numerous times for the 
Practising Law Institute and authored 
“Foundations for Evidence” for the 
Practising Law Institute, Trial Practice 
Series. Mr. Berman is a member of 
The Association of the Bar of the City 
of New York; New York State and 
American Bar Associations; Metropoli- 
tan Trial Lawyers Association; Interna- 
tional Association of Insurance Coun- 





EMILE Z. BERMAN 


sel; International Academy of Trial Lawyers; and Federation of Insurance 


Counsel. 
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TENTATIVE ANNUAL MEETING PROGRAMS 
Topeka, Kansas, May 7-10, 1958 


WEDNESDAY, MAY 7, 1958 


9:00 a.m. to 7:00 p.m.— Registration — Jay- 
hawk Hotel 


— am.—City Attorneys 
—— am.—County Attorneys 


12:00 noon—Executive Council Lunch and Meet- 
ing—Rose Room, Jayhawk Hotel 
— p.m—tadies’ Hospitality Room — 


hawk Hotel 


Jay- 


12:00 noon—Men’s Golf Tournament — Shaw- 
nee one Sey Club—$2. oe fees—Ad- 
ae Siding. To ae — 

ng, To 

ient and Honorable Order of 

GABS. Roof, Jayhawk Hotel 
00 pan-—Past Pasties Dinner — Round 

le Room, Jayhawk Hotel 

7:00 p.m.—President’s Dinner—Green Rooms 
A, B,C, Jayhawk Hotel 


THURSDAY, MAY 8, 1958 


8:00 a.m. to 7:00 p.m.— Registration — Jay- 
hawk Hotel 


9:00 a.m. to 11:45 am.— General Assembly 
— Assembly Room, Municipal inden 


12:00 noon—Stag Lunch—Roof, Kansan Hotel 
12:00 _——— Lunch—Roof, Jayhawk Ho- 
te! 


2:00 p.m.—Section Meetings—Municipal Au- 
ditorium 

5:00 p.m.—Adjournment of Section Meetings 

6:00 p.m. to 6:45 p.m.—Cocktail Party— 
Jayhawk Florentine Room 


7:00 pm—Annual Banquet—Dr. Kenneth 
McFarland, Speaker 


FRIDAY, MAY 9, 1958 


8:00 a.m. to 7:00 p.m.— Registration — Jay- 
hawk Hotel 
9:00 a.m.—Section Meeting—Assembly Room, 
Municipal Auditorium 
Moot Court—“Cerebral Stroke”— 
Attorneys: Harry A. Gair, New York 
oa and Emile Z. Berman, New. York 


;> & Hon. Spencer A. Gard, Iola 
12:15 p.m.—Law School Luncheons— 
Kansas University—Roof, Kansan Hotel 


a ga University — Roof, Jayhawk 


Michigan University — Directors Room, 
Jayhawk Hotel 


Kansas City University—Walnut Room, 
Kansan Hotel 


Harvard University —Harvest Room, 
Kansan Hotel 
2:00 p.m. to 5:00 p.m.—Business Meeti 
Assembly Room, Municipal Auditorium 
Address of President of the American 
Bar Association—Chas. S. Rhyne 
2:30 p.m. to 4:30 p.m.—Ladies’ Tea — Gov- 
ernor’s Mansion 
5:00 p.m. to 6:00 p.m.—Junior Bar Recep- 
oo Rooms A,B,C, Jayhawk Ho- 


8:30 p.m. to 12:30 p.m—Cabaret Dance & 
Bar Show—Meadow Acres Ballroom 


SATURDAY, MAY 10, 1958 


8:00 a.m. to 12:00 noon — Registration — 
Jayhawk Hotel 

8:00 a.m.—Phi Alpha Delta Breakfast—Green 
Rooms A, B,C 

9:00 a.m. to 10:00 am.— Business Meeting 
—Assemblv Room. Municipal Auditorium 





10:00 a.m. to 11:00 a.m—Section Meeting — 


Assembly Room, Municipal Auditorium— 
Non-partisan Selection of Supreme Court 
Justices—Hon. Hugo T. Wi Wedell 


11:00 a.m. to 12:00 noon— Business Meeting 
— Assembly Room, Municipal Auditorium 
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CASE NOTES 


MUNICIPAL CORPORATIONS—Governmental Liability—Distinctions 
Between Governmental and Proprietary Interests 


Plaintiff brought this action against Arkansas City, owner and operator of the Memorial 
Hospital, to recover for third degree burns caused by hospital employees, who, while plain- 
tiff was anesthetized, applied an unprotected hot water bottle under his feet. The trial 
court sustained a demurrer to the petition, and on appeal the Supreme Court of Kansas 
reversed, holding that the operation of the hospital was a proprietary function and that 
the city would be liable for negligent acts of the hospital employees performed within the 
scope of their employment. Stolp v. Arkansas City, 180 Kan. 197, 303 P.2d 123 (1956), 
affirmed on rehearing, 181 Kan. 225, 310 P.2d 888 (1957). 

The statutory provisions allowing a city to own and operate a hospital are found at Kan. 
G. S. 1949, c. 14, art. 6. The Stolp case is the first time this precise question has been 
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presented in Kansas. The court believed that the contract between the patient and the 
city was one of a private and personal nature for pay. The proceeds were placed in a 
hospital fund which provides a direct benefit to the city and its inhabitants, rather than a 
benefit to the public in general. Therefore, the court held that the municipal hospital in 
this case possessed the elements of a proprietary rather than a governmental function. 

The principle of governmental immunity stems from the medieval doctrine of “the 
King can do no wrong.” Annot., 25 A.L.R.2d 203, 207 (1952). The rule almost uni- 
versally recognized by the courts is that no recovery can be had against the municipality 
if the tort arises in the exercise of a governmental function, but that an action will lie 
for a tort committed while the municipal corporation is acting in its proprietary capacity. 
The distinction between these two capacities is not clearly defined, but the underlying test 
seems to be whether the act performed is for the common good of the general public 
or for the special benefit or profit of the particular municipality. Hoggard v. Richmond, 
172 Va. 145, 200 S.E. 610 (1939); Haggerman v. Seattle, 189 Wash. 694, 66 P.2d 1152 
(1937); Antin v. Union High School Dist., 130 Ore. 461, 280 Pac. 664 (1929); Bolster 
v. Lawrence, 225 Mass. 387, 114 N.E. 722 (1917). It is further said that when perform- 
ing a aw function, the city is in competition with private enterprise and is ac- 
countable for the torts of its employees the same as any other private corporation or in- 
dividual. Krantz v. City of Hutchinson, 165 Kan. 449, 196 P.2d 227 (1948). 

The modern tendency is to restrict rather than extend the doctrine of municipal im- 
munity. The courts and law writers are coming more and more to feel the injustice of the 
entire doctrine. Comment, 25 Kan. B.J. 183 (1956). However, the courts generally take 
the view that the doctrine is so well established by the overwhelming weight of authority, 
that the law must be considered settled until altered by the legislature. Ramirez v. Chey- 
enne, 34 Wyo. 67, 241 Pac. 710 (1925); MacMullen v. Middleton, 187 N.Y. 37, 79 NE. 
863 (1907). 

There is an apparent legislative trend away from governmental immunity. The 1955 
session of the Kansas legislature authorized municipalities to purchase motor vehicle 
liability insurance. The legislature provided that, to the extent that the municipality has 
insurance, it is considered as having waived its governmental immunity from liability. 
Kan. G. S. 1955 Supp., c. 12, art. 26. 

In England and Canada a governmental public body operating a hospital is liable for 
the negligence of its servants in the same way as private individuals. Cassidy v. Ministry 
of Health, [1951] 2 K.B. 343 (C.A.); Gold v. Essex County Council, [1942] 2 K.B. 293 
oor Nyberg v. Provost Municipal Hospital Bd., [1927] Can. Sup. Ct. 226, 1 DLR. 

9. 


By the numerical weight of authority, the imposition of a charge for service on those 
able to pay is not, of itself, inconsistent with the exercise of a governmental function and, 
consequently, does not affect the immunity of a governmental unit or agency from 
liability for torts committed in the operation of a hospital. See Annot., 25 A.L.R.2d 203, 
229 (1952). There are cases in which liability of a governmental unit for torts com- 
mitted in the operation of a hospital was rested on the ground that no mandatory duty 
to operate a hospital was imposed by statute. Okmulgee v. Carlton, 180 Okla. 605, 71 
P.2d 722 (1937); Henderson v. Twin Falls County, 56 Idaho 124, 50 P.2d 597 (1935); 
Hannon v. St. Louis, 62 Mo. 313 (1876). The rationale of these cases is that the govern- 
mental unit was not required to perform this function, and therefore was acting in its 
proprietary capacity and liable for its torts. 

Municipalities also have been held liable for failure to maintain streets, bridges, side- 
walks, sewers, etc., in a safe condition. The courts speak in terms of a duty upon the ci 
to so maintain and of a liability which seems to naturally flow from failure in this rota | 
Klipp v. City of Hoyt, 99 Kan. 14, 160 Pac. 1000 (1916); Jensen v. Atchison, 16 Kan. 
358 (1876). However, municipalities have been held not liable for injury caused by the 
negligence of their officers and employees while engaged in the repair of their streets. 
Ahrend v. Kansas City, 173 Kan. 26, 243 P.2d 1031 (1952); Parker v. Wichita, 150 Kan. 
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249, 92 P.2d 86 (1939). The rationale here is that the municipality is required to per- 

form these repairs and so is acting in its governmeutal capacity. Thus, it might be said 

that a | apo money function is one that a city has a duty to perform. While the city is 

liable for failing to perform the duty, it is not liable for negligent acts committed in the 
formance of that duty. 

Through the years Kansas has adhered to a doctrine of governmental immunity. Mu- 
nicipalities have been held to be acting in their governmental capacity, and therefore not 
liable, in the following cases: Perkins v. City of Lawrence, 177 Kan. 612, 281 P.2d 1077 
(1955); Rhodes v. Kansas City, 167 Kan. 719, 208 P.2d 275 (1949); Barcus v. Coffey- 
ville, 129 Kan. 238, 282 Pac. 698 (1929) (all concerning maintenance and operation 
of fire department) ; Wray v. Independence, 150 Kan. 258, 92 P.2d 84 (1939) (collision 
with city automobile driven by city employee) ; Rose v. Wichita, 148 Kan. 317, 80 P.2d 
1078 (1938) (operating a spray for children in summer); Perry v. Independence, 146 
Kan. 177, 69 P.2d 706 (1937) (maintenance and operation of a fire hydrant in con- 
nection with fire department) ; Bruce v. Kansas City, 128 Kan. 13, 276 Pac. 284 (1929) 
(maintenance of a free city dump) ; Foster v. Capital Gas and Electric Co., 125 Kan. 574, 
265 Pac. 81 (1928) (construction and maintenance of a sewer); Hibbard v. Wichita, 
98 Kan. 498, 159 Pac. 399 (1916); Harper v. Topeka, 92 Kan. 11, 139 Pac. 1018 (1914) 
(both concerning maintenance of parks and zoological gardens); Rock Island Lumber & 
Manufacturing Co. v. Elliott, 59 Kan. 42, 51, Pac. 894 (1898) (failure of board of edu- 
cation to require contractor's bond); City of Caldwell v. Prunelle, 57 Kan. 511, 46 Pac. 
949 (1896) (po'ice officers exercising their duties in enforcing invalid ordinances). 

It also has been neld that there is no municipal liability for the drowning of a child in 
a public swimming pool. Sroufe v. Garden City, 148 Kan. 874, 84 P.2d 845 (1938). 
However, where private operators of a swimming pool had a lease or contract with the 
city to operate the swimming pool, the non-liability of the municipality was held not 
imputable to the operators, although there was still no municipal liability. Shoemaker v. 
City of Parsons, 154 Kan. 387, 118 P.2d 508 (1941); Swan v. Riverside Bathing Beach 
Co., 128 Kan. 230, 276 Pac. 796 (1929). 

The immunity of municipalities from liability does not extend to the creation or main- 
tenance of nuisances. Steifer v. Kansas City, 175 Kan. 794, 267 P.2d 474 (1954); Hen- 
dren v. Kansas City, 172 Kan. 56, 238 P.2d 510 (1951); Jeakins v. El Dorado, 143 Kan. 
206, 53 P.2d 798 (1936); Roman v. Leavenworth, 90 Kan. 379, 133 Pac. 551 (1913). 

Municipalities have been held liable in damages to an employee for personal injuries 
resulting from failure to furnish the employee a reasonably safe place in which to work. 
Spear v. Wichita, 113 Kan. 686, 216 Pac. 305 (1923) (city workman employed in grub- 
bing out and cutting up trees injured when limb fell on his leg); Roberts v. City of St. 
Marys, 86 Kan. 403, 121 Pac. 367 (1912) (man employed by city to oil a windmill on 
the city water pump killed when rung on ladder of windmill broke); Bowden v. Kansas 
City, 69 Kan. 587, 77 Pac. 573 (1904) (city fireman injured due to negligence of city 
in allowing a hole in fire house to remain open). 

There are two early cases in Kansas involving pest houses or detention hospitals. In 
Frost v. Topeka, 98 Kan. 636, 161 Pac. 936 (1916), the court stated that the only object 
in establishing and maintaining the hospital was to conserve the public health, a purely 
governmental function exercised under the police power of the state. Butler v. Kansas 
City, 97 Kan. 239, 155 Pac. 12 (1916), which was also a detention hospital case, held that 
where a municipal corporation maintains a pest house for the treatment and isolation of 
persons who have been exposed to or afflicted with smallpox, it performs a governmental 
duty, and is not liable in an action of tort. 

In the Frost case the plaintiff, a minor, was taken to the city’s detention hospital with 
his parents, who were afflicted with smallpox. Employees of the city negligently failed 
to remove some dynamite caps, and the plaintiff found them on the hospital grounds. 
He exploded one of the dynamite caps and was injured. The court said that if the work 
be undertaken in the exercise of purely governmental power, performance of work will 
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also involve the exercise of governmental power, and held the city not liable. 

In the Butler case the city maintained a pest house. Plaintiff became sick with smallpox 
and was taken by the employees of the city and confined in the pest house. He contracted 
blood poisoning as a result of stepping on a splinter. The court held that the duty of a 
municipal corporation to conserve the public health is governmental, and that it is not 
liable for injuries inflicted while performing such duties. 

Until the recent decision in Noel v. Menninger Foundation, 175 Kan. 751, 267 P.2d 
934 (1954), Kansas had adhered to a doctrine of absolute pice for hospitals, whether 
ne or private—charitable in nature. In that case the plaintiff, a mental patient at 

enninger hospital in Topeka, sued the Menninger Foundation for injuries sustained by 
plaintiff through the negligence of an agent of the hospital. The court held that charitable 
institutions are liable for the torts of their servants from which injury proximately results 
to a third person, whether a stranger or patient, and whether the patient is a paying or 
a non-paying patient. The court said: “. . . if public policy ever required that charitable 
institutions should be immune from liability for the torts of their servants, that public 
policy no longer exists.” 175 Kan. at 763, 267 P.2d at 943. 

The most recent Kansas case dealing with the problem of governmental liability is 
Wendler v. Great Bend, 181 Kan. 753, 316 P.2d 265 (1957). Plaintiff's airplane was 
destroyed by fire while stored in a hangar of the municipal airport. The court, in holding 
the municipality liable, said that the city was engaged in a commercial transaction in 
operating the airport, and was therefore acting in its proprietary capacity. 

Abraham Lincoln stated more than a century ago: “It is as much the duty of govern- 
ment to render proper justice against itself, in favor of its citizens, as to administer the 
same between private individuals.” I Belli, Modern Trial §40 (1954). It is not justice 
when the entire burden of damage resulting from the wrongful acts of the government 
is imposed on the single individual who suffers the injury. The burden should be dis- 
tributed among the entire community constituting the government, where it justly belongs, 
The inroads into governmental immunity have on such distinctions as “pro- 
prietary”, “duty”, “nuisance” and the like. A more direct and honest approach is to be 
desired. A frank ition is — that the medieval concept of governmental im- 
— is obsolete and ill-adapted for present society, and should be discarded. It is sub- 
mitted that a city should not be immune from liability, regardless of how the function 
it is currently performing may be labeled. The principal case represents an important, 
though oblique, step in this direction. But the only real hope lies with the legislature. 

RICHARD A. LoyD. 


EVIDENCE—Admissibility of Radar Speedmeter Readings 


In a prosecution for violating the speed limit on a highway, evidence of a reading taken 
on a radar speedmeter, which had been tested and which was competently operated, was 
held sufficient evidence for a finding of guilt by the jury. Held, affirmed. Expert testi- 
mony was given as to the theory, construction, and operation of radar speedmeters in 
order that the court would admit of their evidentiary value. Dictum: “In the instant case 
the question of judicial notice is not before us because Dr. Kopper has testified as an 
expert as to the accuracy of this instrument. . . . We are sympathetic to the idea, how- 
ever, and suggest that the question might be settled by a legislative act in this State.” 
Hardaway v. State, 302 $.W.2d 351, 354 (Tenn. 1957). 

It appears that this case should be categorized as coming within the recent trend of 
judicial notice of radar speedmeters. Further, it exemplifies the requirement of laying a 
proper foundation of accuracy of the particular radar speedmeter used. Although the 
court’s decision was predicated on the presence of expert testimony as to the general 
functioning of radar, fully one-half of the court's opinion was a favorable review of 
authorities advocating judicial notice, and the court’s noted dictum was a strong intima- 
tion that in the absence of expert testimony on the theory and general operation of radar 
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it would have taken judicial notice. Its suggestion of legislative enactment endorses this 
conviction. 

Science has presented to law enforcement agencies a mode for detection of speed 
factually entitled Radio Detection and Ranging, contractually termed radar. The particu- 
lar radar device involved is the radar speedmeter, consisting essentially of two antenna, 
one a transmitter and the other a receiver, with an integrating system to compare the 
impulses of the antenna, and a system to display such comparison in useful fashion in 
miles per hour. In operation, a radio wave is transmitted on one controlled frequency 
along the road. When an oncoming object enters this field, an “echo” will be rebounded 
back to the speedmeter with a higher frequency than when transmitted. This increase 
in frequency is termed a Doppler effect, noted in 1842 by an Austrian physicist, Chris- 
tian Johann Doppler (1803-1853). As there is a direct relation between the speed of 
an object and the Doppler “echo” frequency, the greater the speed of the oncoming 
object, the higher will be the frequency of the rebounded “echo”. The frequency of 
the “echo” is compared with the frequency of the transmitted “parent” and the variance 
in frequency is translated into miles an hour by the speedmeter, which displays this 
resultant on a dial much like an automobile speedometer. The margin of error of radar 
speedmeters is less than two miles an hour. The Doppler effect has been used for 
approximately a century for the determination of the speed of stars, and for over a 
decade for measuring the speed of os See Kopper, The Scientific Reliability of 
Radar Speedmeters, 33 N.C.L. Rev. 343 (1955). 

The general problem of attempting to use a relatively new scientific speed-detecti 
device as proof at trial is not new to the courts. Other related problems have ventana 
speedometers, City of Spokane v. Knight, 96 Wash. 403, 165 Pac. 105 (1910), and photo- 

eters, Commonwealth v. Buxton, 205 Mass. 49, 91 N.E. 128 (1910). The num- 
ber of reported radar speedmeter cases are few; however, the existing law indicates three 
methods of admitting such evidence into court. All three methods are concerned with 
establishment of the accuracy of the device, and, therefore, its probative value. 

The first method is to require expert testimony on the theory, construction, operation, 
and accuracy of radar speedmeters by competent expert witness. Most of the earlier 
decisions expressly required such testimony. People v. Sarver, 205 Misc. 523, 129 N.Y. 
2d 9 (Ct. Spec. Sess. New Rochelle 1954); People v. Katz, 205 Misc. 523, 129 N.YS. 
2d 8 (Ct. Spec. Sess. Yonkers 1954); City of Rochester v. Torpey, 204 Misc. 1023, 128 
N.YS.2d 864 (Monroe County Ct. 1953); People v. Offerman, 204 Misc. 769, 125 
N.YS.2d 179 (Sup. Ct. 1953). The tenor of these holdings was that although radar 
itself had been established in scientific fields, the particular application of the principle 
to the speedmeter was not within judicial cognizance. This earlier attitude of the courts 
is exemplified by City of Buffalo v. Beck, 205 Misc. 757, 130 N.Y.S.2d 354, 357 (Sup. 
Ct. 1954), where the court stated: “. . . the theory of the operation of this electrically 
operated device and the accuracy of its measurement of speed is not a proper subject 
for judicial notice at this time.” For an analysis of cases requiring expert testimony, see 
Baer, Radar Goes to Court, 33 N.CL. Rev. 355 (1955). 

The second method of admitting radar speedmeter evidence is through judicial notice. 
Such a method is the recent trend of the courts. The parent case was State v. Dantonio, 
18 N.J. 570, 115 A.2d 35, 40 (1955), where the court reviewed authorities advocating 
judicial notice and stated: “. . . evidence of radar speedmeter readings should be re- 
ceived in evidence in prosecution for speeding upon a showing that the speedmeter 
was properly set up and tested by police officers without any need for independent 
testimony by electrical engineers as to its general trustworthiness.” This method was 
followed in Peterson v. State, 163 Neb. 669, 80 N.W.2d 688 (1957), and Deitz v. State, 
162 Neb. 80, 75 N.W.2d 95 (1956). The most decisive language affirming this new 
attitude of the courts was in State v. Nasella, 155 N.YS.2d 463, 465 (N. Y. Mag. Ct. 
1956), where the syllabus of the court stated: “Judicial notice may be taken of the 
accuracy of a tested radar speedmeter as a device for measuring the speed of automo- 
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biles.” The rationale of admitting radar without requiring expert testimony is perhaps 
best stated as “Why should the time of experts be wasted and the expenses of litigation 
be increased by compelling such men to appear in court after court telling the same 
truths over and over? . . . Rather the applicable maxim should now be ‘What the 
world generally knows a court of justice may be assumed to know’.” Woodbridge, Radar 
in the Courts, 40 Va. L. Rev. 809, 814 (1954). 

The third method of admission of radar into evidence is under a statute requiring the 
acceptance of radar speedmeter readings in courts. Virginia and Maryland have adopted 
such statutes. Va. Code §46-215.2 (Supp. 1954); Md. Ann. Code Gen. Laws art. 35, 
§99 (Supp. 1954). The Maryland statute declares: “In any legal proceeding of any 
nature the speed of a motor vehicle may be proved by evidence of a test made upon 
such vehicle with any device designed to measure and indicate or record the speed of 
a moving object by means of radio-micro waves.” 


Regardless of the method used in entering the radar evidence, the offering party 
must lay a proper foundation of accuracy for the particular radar speedmeter result. 
This involves a showing of adequate testing of the radar equipment at the locale of 
arrest, and of competency of the operator. The usual procedure in testing is for a police 
vehicle to be driven through the radar zone at varying speeds, and a comparison is made 
between the vehicle speedometer reading and the radar speedmeter result. Peterson v. 
State, supra. Failure of arresting officers to test their equipment has resulted in pre- 
cluding radar readings as evidence. Royals v. Commonwealth, 198 Va. 876, 96 S.E.2d 
812 (1957). Competency on the part of the operator has not been an issue as the radar 
speedmeter is a agen unit admitting of relatively simple operation, and the instruc- 
tions required for operation are “. . . comparable to such as would be given to a 
novice for the operation of a modern camera. . . .” Hardaway v. State, supra at 355. 


Kansas has neither reported case law nor applicable statute on the subject of radar 
speedmeters. All Troopers of the Kansas Highway Patrol are trained in operating radar 
units for traffic control and enforcement, and the Highway Patrol alone, without con- 
sidering municipal agencies, averages five hundred arrests a month from radar use. To 
date, no case has been brought to the district court level. (Letter from Major Walter 
Dunn, Traffic Division, Kansas Highway Patrol, to writer, October 25, 1957.) The 
extent of reliance placed upon radar speedmeters by law enforcement agencies, together 
with the lack of any appeal on the numerous convictions, indicates that Kansans have 
accepted as a matter of common knowledge the accuracy of radar. It is submitted that 
should the occasion arise, Kansas courts would favorably receive radar speedmeters 
under judicial notice, for Kansas courts have said: “. .. what well-informed persons 
generally know the courts are presumed to know and that of such matters they may 
take cognizance without proof.” Brandon v. Lozier-Broderick & Gordon, 160 Kan. 506, 
511, 13 P.2d 384, 387 (1945). However, as the occasion would be a case of first 
impression, the State might well have available the service of expert testimony as 
“insurance” for the admission of radar evidence. 

DONALD V. PEARSON. 


MASTER AND SERVANT—Liability to Third Persons—Negligence 


The plaintiff was indebted to the defendant bank. Upon receipt by mail of certain 
checks to be deposited in a stated manner, an employee of the defendant bank, acting 
outside the scope of his employment, went to the plaintiff's home and demanded that 
the checks be deposited as he, the employee, stipulated, and also demanded a property 
statement. When the plaintiff re to immediately comply, the employee assaulted 
and battered the plaintiff. Said employee had previously assaulted the plaintiff in the 
bank and in the presence of his employer. 

The plaintiff brought an action against the employer on the basis of its original 
negligence in hiring and retaining an employee whom it knew or should have known 
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was of a quarrelsome and aggressive disposition. Actions for negligence come within 
the two a statute of limitations (Kan. G. S. 1949, 60-306, Third). The one year 
statute of limitations had run on an action for assault and battery (Kan. G. S. 1949, 
60-306, Fourth). The defendant's demurrer to the petition was overruled by the trial 
court. On appeal, the supreme court affirmed and held that the plaintiff had stated a 
cause of action in negligence and that the one year statute of limitations did not apply. 
Murray v. Modoc State Bank, 181 Kan. 642, 313 P.2d 304 (1957). (2 dissents). 

This case does mot deal with respondeat superior, ratification, or any other remedy 
heretofore available in Kansas against a master for injuries caused by his servant to 
third persons, since these remedies require that the servant be in the scope of his em- 
ployment. The agency term—scope of employment—is replaced by negligence terms— 
duty, injury and causation. 

The gravamen of the action is not the assault by the servant, but the original negli- 
gence of the employer in retaining a person who would forseeably do such an act. The 
assault and battery merely provides the requisite injury in order that the negligence be 
actionable. McMillen v. Summunduwot Lodge, 143 Kan. 502, 509, 54 P.2d 985 (1936). 

Many jurisdictions have declined to follow the view set forth in the principal case. 
The vicarious civil liability of a master for his servant's torts involves no personal fault 
on the master’s part, but is based upon public policy and the deep pocket doctrine. 
Davis v. Green, 260 U.S. 349 (1922); Minot v. Snavely, 172 Fed. 212 (8th Cir. 1909); 
Denver City Tramway Co. v. Cowan, 51 Colo. 64, 116 Pac. 136 (1911); Fonda v. St. 
Paul City Ry. Co., 71 Minn. 438, 74 N.W. 166 (1898). It is opposed to common sense 
to hold one liable for another’s wrong under the doctrine of respondeat superior. Holmes, 
The History of Agency, 4 HARV. L. REV. 345 (1891). So, a fortiori where one is 
acting outside the scope of his employment, and these jurisdictions are unwilling to go 
that far. 

The Kansas Court relied on Priest v. F. W. Woolworth Five & Ten Cent Store, 228 
Mo. App. 23, 62 S.W.2d 926 (1933), but the Missouri Court overruled its decision on 
a subsequent appeal of the same case, 106 S.W.2d 936, (Mo. App. 1937). The Missouri 
Court in reversing relied on the same grounds used by the dissent in the principal case, 
that the real cause of action is for the assault and battery; to hold the employer liable 
in negligence would be a confusion of form and substance. 

Other courts, while not rejecting the theory presented in the principal case, will not 
find liability for acts outside the scope of the employment because the master is not 
considered as the proximate cause of the resultant injury. Linden v. City Car Co., 239 
Wis. 236, 300 N.W. 925 (1941). Merely because the employee was at the place of 
the assault due to his employment does not show that the employer was the proximate 
cause. 

Still, some jurisdictions adhere to the liability of the master for his negligence in 
retaining an employee with a violent disposition in order to find that the employee's 
act was within the scope of his employment, thereby making the master liable under 
the doctrine of respondeat superior. This is used where there was question as to whether 
the employee was within the scope of his employment. Richberger v. American Exp. 
Co., 73 Miss. 161, 18 So. 922, 31 LR.A. 390 (1896); Davis v. Merrill, 133 Va. 69, 112 
S.E. 628 (1922); Shielee v. Hill, 47 Wash.2d 362, 287 P.2d 479 (1955). 

Kansas, by its decision in the principal case, aligns itself with several other jurisdic- 
tions holding the employer liable for his own negligence in hiring and retaining an 
employee whom he knew had a violent disposition. Fletcher v. Baltimore & Potomac 
Ry. Co., 168 U.S. 135 (1897); Bradley v. Stevens, 329 Mich. 556, 46 N.W.2d 382, 34 
ALR.2d 367 (1951); Farr v. Cambridge Co-op. Oil Co., 164 Neb. 45, 81 N.W.2d 
597 (1957); See Annot. 34 AL.R.2d 372 (1954); Restatement, Torts §317 (1934); 
Restatement, Agency §213 (1933). But it should be noted that in no other case was 
the issue raised as to the running of the statute of limitations on the cause of action 
under the doctrine of respondeat superior, as in the principal case. 
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_ When finding liability of the master for his original negligence in hiring and retain- 
ing such an employee, certain problems arise. As a practical matter, would the servant 
have to be within the scope of his employment in order for there to be proximate 
cause? It would seem not. The purely personal nature of the assault would have no 
bearing on the question of liability. Fault is predicated on the original negligence of 
hiring and retaining a person whose known propensities make him an unfit person. 
Generally, one past act of violence by the employee would be sufficient notice to the 
employer of the employee’s violent nature. So long as the employer could reasonably 
forsee that such injury would result from retaining the employee he would be liable. 
The only limitation would seem to be that the act must in some way be “connected 
with” the master’s business. See Ford v. Grand Union Co., 268 N.Y. 243, 197 N.E. 266 
(1935), but see Linden v. City Car Co., supra. In agency parlance, the more willful the 
act on the part of the servant the less likely that the employer will be held liable. Here, 
however, the more willful the act the more likely the employer could have foreseen it. 
An intervening criminal act will not insulate the master’s negligence if the intervening 
act was to be anticipated. Brower v. New York Cent. & H. R.R. Co., 91 N.J.L. 190, 103 
Atl. 166 (1918). 

In as much as the holding in the principal case makes the employer liable for his own 
negligence he will not have a right of indemnity against the employee as he would, 
theoretically at least, under the doctrine of respondeat superior. See Fenley v. Revell, 170 
Kan. 705, 228 P.2d 905 (1951). This raises the question whether, assuming that the 
statute of limitations has not run on an action for the assault by the employee, the 
plaintiff could recover from both the employer and the employee. The employer and 
employee are not jointly liable. The employer is liable for his own negligence and the 
employee is liable for his assault and battery outside the scope of the employment. One 
action would not be res judicata against the other, but the courts should not allow a 
plaintiff to recover twice for the same injury. It is submitted that the courts should 
require an election of parties or stretch res judicata in order to avoid such an unjust 
enrichment of the plaintiff. 

As to an assault and battery, apparently the plaintiff need not prove a general pro- 
pensity to do violence, but only that the employer had notice of prior acts of violence. 
Farr v. Cambridge Co-op. Oil Co., supra.; Ford. v. Grand Union Co., supra. Notice is 
necessary so that the employer will have had an opportunity to control the servant. 
This is analogous to the ferocious animal doctrine. A man who keeps a domestic animal 
is not liable for injuries caused by it unless he has knowledge of the animal's violence. 
To use the cliche, every dog is entitled to its first bite, but then the owner has notice 
of its violence and will be liable for subsequent bites. See May v. Burdett, 9 Q.B. 99, 
115 Eng. Rep. 1213 (1846). 

The liability imposed in the principal case could be extended to the master when he 
hires and retains a person whom he knows has negligent propensities. In such case, 
however, mere knowledge of past acts of negligence should not be sufficient and the 
plaintiff should be required to prove a general propensity on the part of the employee 
to be negligent. This would be a definite limiting factor because of its difficulty of 
proof. See 1 Wigmore, Evidence §§65, 199 (3d ed. 1940). It would not be realistic 
to say that isolated acts of past negligence would be notice to the employer so that he 
could reasonably forsee that his employee would be negligent in the future. This would 
re most of us for employment. See Slough, Relevancy Unraveled, 5 Kan. L. Rev. 

75 (1957). 

Despite the problems involved in this new field of liability, there are other analogous 
situations which have existed in our law for some time. While a minor cannot appoint 
an agent, thereby not being liable under the doctrine of respondeat superior, the minor 
may be liable in negligence if he allows another to drive his car when he knows the 
other is an incompetent driver and fails to control him. Just as in the principal case, 
the agency liability is barred, but there is liability in negligence. Wheeler v. Dernoch- 
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wat, 280 Mass. 553, 183 N.E. 55 (1932). Similarly, a minor is liable for his own torts, 
but his parents oq hN liable in negligence if they give their minor child a “BB” gun 
and injury results its wrongful use by the minor. Such liability is not predicated 
on the nature of the gun, but upon the parent’s knowledge of the minor child’s malignant 
disposition. Capps v. Carpenter, 129 Kan. 462, 283 Pac. 655 (1930). Also, in states 
not having a statute imposing liability on the bailor of an automobile for acts of his 
gratuitous bailee, the bailor may still be liable when he loans the automobile to a 

whom he knew was an incompetent and reckless driver. Fogo v. Steele, 180 Kan. 326, 
304 P.2d 451 (1956). 

The court in the principal case relied heavily upon Roebuck v. Atchison T. & S.F. Ry., 
99 Kan. 544, 162, Pac. 1153, L.R.A. 1917E, 741 (1917). There a servant was sueing 
his master for injuries sustained from a fellow servant. The court said that if it were 
not bound by the Federal Employer's Liability Act it would hold the master liable for 
negligently retaining such a violent servant. It will be noted, however, that this case 
deals with the liability of a master under the fellow servant rule. A servant, under that 
rule, assumes the risk of his employment and cannot recover from the master for injuries 
sustained while in the scope of his employment. Due to its harshness there are many 
exceptions, one being that the employer will be liable in negligence for knowingly re- 
taining an employee who is of a violent nature. In the Roebuck case the court was 
adhering to this exception to the fellow servant rule and not to a concept of third party 
liability. These cases are somewhat of a rarity today, with the broader Workmen’s 
Compensation Acts displacing them. It would seem that there was no place in the 
Murray decision for reliance on the fellow servant rule because it involved liability 
of a master to a third person and not to an employee (see Fonda v. St. Paul Ry. Co, 
supra.) unless the court did so in order to point out the limits of liability. 

In the Murray case, the court came to a far-reaching decision. In reality the court said 
that as a matter of public policy the employer may be liable in negligence for asasults 
by his employee committed outside the scope of, but connected with, the employment. 
The loss should fall upon he who can best afford it and who can most easily reimburse 
himself. Call it the deep pocket doctrine or a fiction, it remains that today the em- 
ployer takes on additional responsibilities for which, due to the ever increasing com- 
plexities of society, he is amenable. However, the cost of this liability is not only 
defrayed by insurance, but also is passed on to the consumer. Thus the public ultimately 
bears the loss. 

This additional liability on the employer could be construed to be quite — . 
however, if it is kept within the limits of the principal case it will not work a hardship. 
Here, the requirements of Fag yer cause and knowledge of the employee's past acts 
provide adequate safeguards. It will be interesting to see whether the court will 
willing to extend an employer's liability to negligent acts of a servant outside the scope 
of his employment. 

The cause of action allowed in the Murray case will be important where, as here, the 
statute of limitations has run on an action under the doctrine of respondeat superior. 
But its use will be of more practical value, where there is some doubt as to whether the 
employee was acting within the scope of his employment. Perhaps in such an instance 
it will be possible to plead alternatively a cause of action under the doctrine of respondeat 
superior and one for the employer's negligence in retaining a person with knowled 
of his past violent acts or propensities of negligence. The former would be more de- 
sirable so far as ease of proof is concerned, but the latter would provide a safeguard in 
close cases. It cannot be said that the Kansas Supreme Court is entirely out of step with 
the modern trend. Perhaps it is a step ahead. 


THOMAS W. HAMPTON. 
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AUTOMOBILE INSURANCE — Settlement Before Judgment of Less 
Than All Multiple Claims Arising Out of the Same Accident— 
Effect on Insurer's Remaining Liability 


Five actions for personal injuries, arising out of the same accident, were filed against 
a common defendant. Three of these actions were consolidated for trial. Prior to trial 
or judgment, the actions of the other two plaintiffs were settled by the defendant's 
insurer for less than the policy limits, but without the consent or knowledge of those 
plaintiffs who had consolidated for trial. The Supreme Court of Kansas eld the trial 
court did not err in allowing the insurer to deduct the amounts paid in settlement to 
determine its remaining liability under the policy to those claimants who had proceeded 
to judgment. Bennett v. Conrady, 180 Kan. 485, 305 P.2d 823 (1957). 

For the first time, the Kansas court was presented with the issue as to whether an 
insurer, in a multiple claim situation, must procure the consent of all multiple claimants 
before they may safely settle any one claim not reduced to judgment. 

Under the terms of the insurance policy in the principal case, the insurer was bound 
to defend any suit against the insured, but reserved the right to settle any claim or suit 
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the insurer deemed expedient. The policy did not, however, state that the insurance 
company’s settlement of unlitigated claims would reduce its liability to judgment 
creditors. A judgment creditor in a similar multiple claim situation in another state, 
brought an action against the tort feasor’s insurance carrier contending that under the 
terms of the tort feasor’s insurance policy, the insurer's settlement of unlitigated claims 
did not reduce its liability to judgment creditors. Under the terms of the tort feasor’s 
insurance policy, the insurer was bound to defend any suit against the insured, but 
reserved the right to settle any claim or suit the insurer deemed expedient. The Connecti- 
cut court 4eld the clause in the tort feasor’s insurance policy giving the insurer the right 
to settle any claim or action it deemed expedient gave the insurer the implied right to 
receive a reduction in its liability to judgment creditors, even though the policy failed 
to expressly provide that settlements of unlitigated claims would reduce liability to 
7 creditors. Bartlett v. Traveler's Insurance Co., 117 Conn. 147, 167 Atl. 180 
(1933). 

Where the insurer retains authority to settle claims, and agrees to defend any suit 
against the insured, the insurer must exercise good faith and diligence in settling or 
defending any such claim or suit. Vance on Insurance Sec. 196 (3d ed. 1951). 

If the insurer should refuse an offer of settlement and the injured party proceeds to 
recover a judgment from the insured which is in excess of the policy limits, the insurer 
is liable where such refusal was in bad faith. Mendota Electric Co. v. New York In- 
demnity Co., 175 Minn. 181, 221 N.W. 61 (1928). The Kansas court has adopted a 
view, more favorable to the insured, holding the insurer liable for the entire amount 
the insured had to pay when the insurer was merely negligent in peng an offer of 
settlement, not requiring an actual showing of bad faith on the part of the insurer. 
Anderson v. Southern Surety Co., 107 Kan. 375, 191 Pac. 583 (1920). 

A pre-trial settlement of claims is usually advantageous to all parties concerned. The 
injured party receives adequate com tion without the delay and expense of litiga- 
tion. The insured and the insurer obtain the benefit of the claimant accepting a less 
amount than he might have recovered had he proceeded to judgment. To allow a 
settlement of less than all multiple claims to reduce the insurer's liability to judgment 
creditors is not, therefore, against public policy. Bartlett v. Traveler's Insurance Co., 
supra. 

“Courts exist to furnish remedies where they cannot be obtained by peaceable means. 
The policy of the law is rather to discourage than encourage a resort to litigation.” 
In re Thomas, 85 Conn. 50, 81 Atl. 972 (1911). 

Statutory regulation is one of the remedies for unjust or unsatisfactory conditions in 
the law. New York Highway Laws ch. 25, sec. b (since repealed), provided that all 
common carriers in New York should have certain minimum insurance coverage, and 
that their policies should provide that all judgments, recovered by multiple claimants, 
arising out of the same accident, be apportioned among judgment creditors only. In 
a multiple claims situation, covered by the above statute, an insurer sought to deduct 
amounts paid in settling unlitigated claims to determine its remaining liability under 
the policy to judgment creditors. The New York court held the insurer could not re- 
ceive any benefit from such settlements where the claims settled had not been reduced 
to judgment. Frank v. Hartford Accident and Indemnity Co., 136 Misc. Rep. 186, 239 
NYS 397 (1930). 

The absence of statutes regulating multiple claim settlements seems to indicate that 
in the average case, no injustice has developed. “As multiple claim cases are frequent 
in all jurisdictions and the aggregate number cannot be other than very large, the ab- 
sence of reported cases ry 0 to the one now under consideration must signify 
a generally satisfactory result from the practice of insurers to settle such claims so far 
as expedient.” Bartlett v. Traveler's Insurance Co., supra. 

It does not follow, however, that insurance companies should be completely unre- 
strained in settling multiple claims. Such a policy would enable unscrupulous adjusters 
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to coerce injured persons into accepting inadequate settlements for fear the insurance 
company would pay the entire policy limits to the other claimants. 

A possible solution, in those few cases where relief is needed, would be to allow 
injunctive relief to the injured multiple claimant where clear inequitable preference is 
being made among multiple claimants. An injured person, in absence of statute, acquires 
no rights in the tort feasor’s insurance unless the policy itself gives him that right. 
Shea v. United States Fidelity and Guaranty Co., 98 Conn. 447, 126 Atl. 286 (1923). 
Even in Massachusetts, under its compulsory insurance law, the Massachusetts court eld 
an injured party has an insufficient interest in the insurance policy of the tort feasor 
to enjoin the insurer from making preferential settlements to other claimants injured 
in the same accident. Bruyette v. Sandini, 291 Mass. 373, 197 N.E. 29 (1935). Ap- 
parently a statute would be needed, therefore, to allow such relief. 


Another possible solution would be to require insurance companies to file a bill of 
interpleader in all multiple claim situations where it appeared that the policy limits 
would be exceeded if each claimant recovered adequate compensation for his loss. The 
main objection to such a method would be the additional cost and time lost by such 
action. A suit brought by the insurer for a declaratory judgment would be subject to 
similar objections. 

Perhaps the best and certainly the most logical solution to the problem presented by 
the principal case would be to require adequate insurance coverage so that multiple 
claimants need not fear that policy limits would be exhausted by pre-trial settlements. 
An injured person who felt he could receive adequate compensation only by resorting 
to litigation, could proceed without the fear that he may be left without remedy, if 
every driver carried adequate insurance coverage. The Kansas legislature took a step 
in this direction by enacting, the proof of financial responsibility law, Kan. Sess. Laws, 
1957 ch. 68, sec. 8. This act requires a minimum insurance coverage of five thousand 
dollars ($5,000) for injuries to one person and ten thousand dollars ($10,000) for 
injuries to two or more persons in any one accident. In view of the decision in the 
principal case, the legislature may consider whether this amount is adequate. 


GERALD GOODDELL, S L. 


FEDERAL TORT CLAIMS ACT—Aviation—Proving Negligence 


Pilot “X”, a member of the United States Air Force, was on a cross country flight 
under military orders. During a landing seo X flew into a thunderstorm. X was 
in contact with the military air base by radio. Due to the severe buffeting of the plane 
in the storm, the pilot lost control of the aircraft and had to bail out. The ejected canopy 
from the aircraft fell and struck plaintiff's husband, causing his death. Held, that the 
doctrine of res ipsa loquitur did not apply. The court also held that the doctrine of 
“Act of God”, or Vis Major, did not apply, that the pilot was negligent in not avoiding 
the storm clouds and in failing to take the proper precautions after entering the over- 
cast, and that the air base was negligent in not warning the pilot of the thunderstorm 
Such negligence was the proximate cause of death and resulted in the government's 
liability under the Federal Tort Claims Act. 28 USCA Sec. 1346(b). Bright v. United 
States, 149 F. Supp. 620 (E. D. Ill. 1956). 

That injuries are actionable under the Tort Claims Act which are suffered by civilians 
through the negligent acts of armed service personnel within the scope of their em- 
ployment is too well established to merit comment. Federal liability cases based on the 
negligence of government employees are brought under the Federal Tort Claims Act, 
28 USCA Sec. 2674. Aviation Tort injuries fall within the original jurisdiction of the 
Federal District Courts, 28 USCA Sec. 1346(b), and not the Court of Claims, 28 USCA 
et which has tort jurisdiction only on appeal from district courts. 28 USCA 

1504. 
The statutory exception, by way of affirmative defense, to the government's liability 
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under the Tort Claims Act is an “act arising from performance of discretionary function 
or duty.” 28 USCA Sec. 2680. This defense is not frequently encountered in the avia- 
tion cases, but was a principal defense in one case, Eastern Air Lines, Inc. v. Union Trust 
Co., 221 F.2d 62 (D.C. Cir. 1954). The court there held against the government say- 
ing the control tower operator's clearing of two aircraft to land at the same time was 
an act of negligence not an act of discretion. 

As provided in 28 USCA Sec. 1346(b), and applied in cases brought thereunder, 
the “law of the place where the act or omission occurred” will govern. Kansas decisions 
applying the many aspects of negligence law to the aviation field are therefore of first 
importance. 

The law in Kansas relating to the degree of due care required by airplane owners 
and operators requires only that the common law rules of negligence pf due care be 
observed. Hayden v. Boyle, 174 Kan. 140, 254 P.2d 813 (1953), 36 AL.R.2d 1278. 
The Hayden case was the first Kansas aviation case brought before the court where 
there were no survivors or eye witnesses and the case provides a wealth of references 
on res ipsa loquitur and related points. The court in the Hayden case further strength- 
ened its position that only ordinary due care is required by declaring that an airplane 
is not a “motor vehicle” within the meaning of the Kansas guest statute. The guest 
statute would, if applicable, require an injured passenger to show gross and wanton 
negligence to recover. 

The “Act of God” doctrine has been conspicuously absent as a major defense in avia- 
tion cases. The doctrine was asserted in the principal case but was disregarded since 
human intervention was involved. That the doctrine would be applicable seems to 
follow from the Hayden ruling that ordinary tort rules apply in the ia of a statute. 
It is suggested that its absence in name is due to the type of accidents which occur in 
the aviation field. If there are survivors from an accident, negligence, if present, can 
usually be established. If there are no survivors and/or negligence can not be shown 
by ordinary means of proof, the legal strategy usually moves to the applicability of res 
ipsa loquitur. Within res ipsa the defendant applies the inevitable accident argument 
in presenting the many conceivable causes of the accident beyond the facts which point 
to his negligence. Thus in actual theory the defense used Vis Major, though not by its 
mame. For the Kansas definition of “Act of God”, see McKinley v. Hines, 113 Kan. 
550, 215 Pac. 301 (1923). 

A federal tort claims case brought on Kansas facts applies res ipsa to aircraft acci- 
dents by use of Kansas authority. Kesinger v. United States, 190 F.2d 529 (10th Cir. 
1951). After noting various safety awards to commercial air lines for miles flown 
without accident, the court said, “An airplane of a proven safe type of design taking 
off for an ordinary routine flight under normal weather conditions does not crash in 
the ordinary course of things, unless there has been a failure to properly inspect, service 
and maintain it, or unless it is not operated with due care.” 190 F.2d at 531. 

The facts in any particular case may not merit the application of res ipsa loquitur. 
This fact is forcibly brought home in Williams v. United States, 218 F.2d 473 (5th 
Cir. 1955). In the Williams case a jet bomber exploded and the flaming fuel fell on 
plaintiff's house, seriously burning the plaintiff and consuming the house. Res ipsa was 
held not applicable on the basis that jet aircraft are an innovation from the proven con- 
ventional craft and not yet fully developed so as to justify the presumption that negli- 
gence was the cause of the explosion. 

The court in the Williams case points out three areas of aviation law in which the 
doctrine of res ipsa has been rejected: (1) where evidence fails to show that the air- 
plane was in the exclusive control of the defendant, (2) where it is not an unusual 
occurrence for an airplane to crash without the intervention of a human agency, and 
(3) where experience is not sufficiently uniform to justify a presumption that such 
accidents do not happen in the absence of negligence. 

Area number one above, is missing the res ipsa element of “exclusive control.” Cases 
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in this area are normally restricted to privately owned aircraft accidents. In such cases 
there are always questions as to who was piloting the craft at the time of the accident 
and who had performed the last maintenance. Area two and three are missing the 
res ipsa element of “extraordinary event” and are normally found in government or 
commercially owned aircraft accidents. Note, Torts—Res Ipsa Loquitur—Mid-air Ex- 
plosion of Aircraft, 33 N.C.L. Rev. 670 (1955). 

For additional cases refusing to apply res ipsa for lack of an extraordinary event see 
Morrison v. Le Tourneau Co., 138 F.2d 339 (Sth Cir. 1943) and Cohen v. United Air 
Lines Transport Corp., 17 F. Supp. 863 (D. Wyo. 1937). 

The principal case involves a state of facts where the aircraft or parts from the air- 
craft fall without a prior collision or catastrophe and injure those below. A similar case 
is D’Anna v. United States, 181 F.2d 335 (4th Cir. 1950). In the D’Anna case an 
auxiliary gasoline tank fell from a naval aircraft and injured the plaintiff. The court 
said res ipsa could well be urged to apply where “a plane itself or an object attached 
to it crashes to the ground and inflicts injury, for falling in such case is the strongest 
proof of either negligent operation or defective construction or equipment.” The court, 
however, did not need this last statement nor the res ipsa doctrine to hold the govern- 
ment liable. The court relied mainly on a Maryland statute, Article 1-A Maryland Code 
Sec. 9 (1951). This statute holds an aircraft owner prima facie liable for injury in 
the absence of plaintiff's contributory negligence. 

The court in the present case would not apply res ipsa as the court felt there were 
enough facts to hold the government negligent without the doctrine. A holding on the 
applicability of res ipsa to any particular case will of course vary as the rules of negli- 
gence in each state are applied. The reported cases involving rulings on due care and 
ordinary negligence are the more numerous, and as aviation progresses ordinary negli- 
gence will undoubtedly be the major factor in this field of litigation. 

Court authority holding government employees negligent in the aviation field with 
federal liability resulting is voluminous. The government has been held liable for 
failure of an Army plane to keep a proper lookout and observe the rules of the Civil 
Aeronautics Board pertaining to safe flight. Brouse v. United States, 83 F. Supp. 373 
(N. D. Ohio 1949), Eastern Air Lines, Inc. v. United States, 207 F.2d 560 (3d Cir. 
1953). The Civil Aeronautics Administration was negligent in maintaining an airfield 
runway in a hazardous condition without giving notification of the fact. Israel v. 
United States, 140 F. Supp. 89 (S. D. N. Y. 1956). A government control tower oper- 
ator was held negligent, Eastern Air Lines, Inc. v. Union Trust Co., 221 F.2d 62 (D.C. 
Cir. 1954), but after investigation of his duties a control tower operator was found not 
to be negligent. Smerdon v. United States, 135 F. Supp. 929, (D. Mass. 1955). Negli- 
gence of National Guard personnel is outside the Act unless they are acting under fed- 
eral government orders. Slagle v. United States, 243 F.2d 404 (5th Cir. 1957). 


The principal case seems to be on “all fours” with current authority. Aviation acci- 
dents occurring through the negligent acts of government agents within the scope of 
their employment are actionable under the Federal Tort Claims Act. The State law of 
the place where the accident occurs will be applied. The law in Kansas would seem 
to apply the general rule that only ordinary due care is required in the operation and 
management of aircraft and that the ordinary laws of proving and defending against 
negligence are applicable. 

JACK C. LORENZ, 3 L. 


“xe 
There are about 165 law schools in the United States, of which 129 are on the list 
of schools approved by the American Bar Association—Law School News, February, 
1958. 
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UNAUTHORIZED PRACTICE OF THE LAW 


By GEORGE G. LORINCZI 
Unauthorized Practice Committee of the Junior Bar Conference 


The Unauthorized Practice of Law Committee of the Junior Bar Conference believes 
the following conclusion to be of such importance, in serving as definition of our ob- 
jectives in the unauthorized practice field, that it is distributing this statement to all 
bar journals and others concerned with bar publications. 

“The biggest and the most important problem facing the American Bar as a profession 
today is that of the unauthorized practice of law by laymen and by corporations. It is un- 
fortunate, but nevertheless true, that there aré too many lawyers, law professors and 
even judges who do not appreciate the importance to the general public and to our form 
of government, of the maintenance and preservation of the Bar as a strong and inde- 
pendent professional group. The average lawyer basically takes pride in his profession 
and believes, as he should, that a well regulated and disciplined bar is essential, not only 
to the welfare of the profession, but of the public as well. However, too often he finds 
himself too busy with his own private practice to take an active and positive part in 
eliminating unethical and unauthorized practices. This indifference and apathy cannot 
continue if we are to survive as a profession. It is well enough for the bar to go to 
great lengths to require long years of training as a prerequisite to admission to the bar; 
to insist upon strict adherence to high standards of conduct and to take strenuous meas- 
ures in disciplinary actions against the few undesirables who hold licenses. 

“These are manifestly important; however, they mean nothing if at the same time 
we subject those who have met and maintained the requirements of education and 
ethical standards to competition from those who have not done so, and in many cases 
could not, but who, nevertheless, are free to advertise and solicit and proclaim to the 
world that they can do a better job and do it cheaper than lawyers. Such a course is 
but to repair leaks in the dam when its foundations are crumbling. Lawyers subject to 
ethical restraints cannot do combat on a fair basis with persons who advertise and solicit. 
If a lawyer, young or old, is forced to compete day in and day out with laymen and 
with corporations backed by substantial amounts of capital, then it is inevitable that 
ethical restraints will be ignored and the legal profession will, and should, be dis- 
credited in the eyes of the public. We earnestly appeal to all lawyers of America that 
they awaken themselves to their public and professional responsibility and join actively 
and courageously in the program to stamp out unauthorized practices and to thus main- 
tain the integrity and independence of the legal profession. We cannot give the “kiss 
it and it will go away” treatment to this problem. Success in eliminating unauthorized 
practice will require conviction, time, initiative and determination of every lawyer in 
this country. We earnestly solicit the understanding and cooperation of the public as 
well as lawyers everywhere in this important undertaking.” 

The above quotation is an excerpt taken from the July, 1957, annual report of the 
Standing Committee on The Unauthorized Practice of the Law of the American Bar 
Association. 








336 The JOURNAL 


BOOK REVIEW 


KANSAS PRACTICE METHODS, Frederick J. Moreau, Marlin M. Volz, Leonard 
O. Thomas, 1957, Vernon Law Book Company, two volumes, $50.00. This reviewer 
can best explain his objective opinion of Kansas Practice Methods by revealing that 
when handed the two-volume work with the request to review it, the volumes were re- 
turned with the comment, “we have already purchased them, but will be pleased to write 
the review for the Kansas Bar Journal.” 


Shortly after the set arrived, we were confronted with the question of how to plead 
both specific acts of negligence and res ipsa loquiter in the same petition. Time was 
saved & eee to the index, then page 384 and refamiliarizing ourselves with what 
we once learned at Kansas University. 


Thus, if you are interested in a quick refresher course on Kansas practice methods, as 
well as a handy “right arm” close to your desk, this new work will suffice on both 
counts. 


It is not designed to be a complete work on procedure and practice as we ordinarily 
look at it, but more of a survey of the whole field of law enabling a lawyer to quickly 
refresh his mind and to double check his memory so as to get a proper start on handling 
the many items of business going through an average Kansas law office. 


Within the two volumes are packed 37 chapters ranging from chapter 1, Land De- 
scriptions, to chapter 37, Criminal Practice and Procedure. At the end of volume 2 are 
the table of cases, table of statutes, and an excellent index. The work has a goodly supply 
of well-drafted forms designed to guide the practitioner in handling his problems. 
Twenty-two pages are devoted to examining abstracts of title and 18 pages to curing 
title defects. Other typical chapters are on options to purchase real estate, quiet title 
actions, drafting deeds, tax aspects of real estate transfers, probate of estates, organizing 
a corporation, forming a partnership, workmen’s compensation, divorce and main- 
tenance, filing and foreclosing mechanic’s liens, attachment, replevin, judgments, bank- 
ruptcy, etc. Billed as practical how-to-do-it treatise on Kansas law and procedures, the 
volumes will not disappoint the user. 


Similar works have been published in neighboring states and have proved popular 
with law offices and firms. 


The authors comprise a seasoned and balanced triumvirate that is itself a recom- 
mendation. Dean Moreau is best known because of his years at Kansas University and 
his special studies in Kansas pleading. Thomas, an active member of the Kansas Bar 
and the Wyandotte County Bar, is a well-known partner in the firm of Stanley, Stanley, 
Schroeder, Weeks and Thomas of Kansas City. Volz, having written a book on practice 
methods in Wisconsin and assisted with similar publications on both Iowa and Mis- 
souri practice methods, was singularly qualified to join in the organization and prepara- 
tion of the material for this Kansas work. 


Among the Kansans who aided are many fellow attorneys and jurists familiar to 
Kansas lawyers, including: J. B. McKay, El Dorado; Hugh E. Brownfield, Hon. O. Q. 
Claflin III, Elmer L. Horseman, Jr., Newell A. George, Donald E. Martin and J. E. 
Schroeder, all of Kansas City; Mrs. Lucille Allison, Henry H. Asher, Richard A. Barber, 
Hon. Frank Gray, Forrest Jackson, Charles Springer and R. B. Stevens, all of Lawrence; 
Evart Mills, McPherson; and Harold Goodwin, Wichita, and Professor Charles H. Old- 
father, Jr., of the Kansas University Law Faculty—James W. Putnam, Emporia, Kansas. 
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By R. S. BARNETT 



































About sixty lawyers, headed by George 
Powers, all of the Wichita Bar, waited on 
Judge Hill with a resolution, urging him 
to remain in Wichita. Leave it to George 
to remember someone else, and to do some- 
thing nice—Buzzy Hill was deeply moved 
by the gesture expressed. 

Ford Harbaugh and Bill Ferguson an- 
nounce a partnership as of January 1. John 
Potucek and Tom Schwinn were in Topeka 
attending the state’s business the day I 
spent at Wellington. It was the day of the 
big snow. Ford and Bill were marooned in 
Kansas City, having spent a hundred bucks 
each to hear Under Secretary Williams talk 
at Ike’s dinner. 

George Renn was home under the 
weather. Bob Renn went to see his banker 
—Harlan Altman—on a two-hour dinner 
date. Bert Church was in Arizona. Bob 
Cobean, Gerald Rogers and C. E. Russell 
were all the Sumner county boys I saw. 


S. S. Alexander died about January 15. 
He was taken to a Wichita hospital, and 
found to be suffering from an advanced 
stage of cancer. He died a week after the 
operation. Mrs. Alexander died six months 
prior, as a result of an automobile accident. 

I saw Jack Goodrich of Parsons in To- 
peka recently. I inquired about his father, 
Judge Lee Goodrich. Much to my surprise 
and embarrassment, Jack told me he had 


died in September, 1956. Sorry I missed 
the reporting on an old friend and a good 
= 
e county attorneys met in To 

Tuesday, Jan 28, for the pale ce 
to Kansas Day festivities. They get better 
each year, and bigger. This year they had 
a regularly printed program—about 48 
were at the luncheon. 

Lamb and Hill of Yates Center have 
moved into a new ground floor location as 
of November 1. Cyde Hill told me in To- 
peka. They were much pleased to get into 
the new building. 

Charlie Hughes of Manhattan died Jan- 
uary 11 at Manhattan. Charlie lived long 
enough and practiced in one place long 
enough to see all the changes, in the prac- 
tice as well as general economy, take place. 
I am guessing at his age—somewhere 
around 85. He was my good friend. 

Ralph Noah died in Beloit January 29. 
Raph was a stormy petrel, and when he 
thought he was right, was very prone to 
express his views. Ralph worked too hard, 
died early and too soon. I am sorry to have 
to report this. 

Dan Smyth is now in the Beacon Build- 
ing at Wichita. Dan moves around. 

Our Joe Rolston, who moved to Okla- 
homa with Cities Service, has been in and 
out of the hospital the last ninety days. I 
haven’t learned the trouble, and assume it 
is not too serious. I can’t keep up with 
them in Oklahoma any more—good luck, 


Joe. 

Ted Flick, formerly of Kingman, after a 
hitch as county attorney of Kingman coun- 
ty, heeded the advice of someone and went 
to Prescott, Arizona, where he died in Jan- 
uary. 
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Ted Geisert of Wichita is thinking about 
moving into S. S. Alexander's office at 
Kingman. Alex died January 13. Ted and 
I looked the office over recently. I think 
Ted was somewhat impressed. 


Ed Murray and Ray Tinder have moved 
into the new Fourth, leaving the Orpheum, 
where they had been for some time. 
These new “Fourth” offices are not to be 
sneezed at. 


Richard Jackson has opened out at 
Dodge City. I understand he is a home- 
town boy, and went back home to prove 
he had it. Good luck! 


George Peabody is with Herb Dodd at 
113 South Hydraulic in Wichita. 


Sam Wood has gone from Depew, Wei- 
gand and Curfman over to the city as one 
of the staff of the city attorney's office. 
This as of about February 1. He joins Les- 
ter Chesney and Ernie McRae. 


Zacharias, Hiebsch, Render and Kamas 
of Wichita are building one of those mar- 
ble-front ground floor offices at 435 North 
Main. I saw the plans and drawings— 
looks like it will be a credit to the firm, the 
town, and the Bar. Certainly, it is an in- 
genuiously arranged floor plan—two levels 
with a waiting room between. 


A youngster looking for a place to light 
might see Harry Gillig of Wichita. Harry 
wants at least one man. 


Keith Sebelius has announced for Con- 
gress from the sixth district. Keith thinks 
he might win out. I don’t know what Wint 
Smith thinks—he probably would not agree. 
Anyhow, let them have at it. 


Lyndus Henry and Bob Anderson are 
moving into a new modern office in what 
is called the Center Building in Overland 
Park. This new office is not only the last 
word, but they have added a couple of 
younger lawyers, Dave Gilman and Gwen 
Falkenberg—the latter a little lady of ex- 
ceptional charm. Lyndus said the office 
needed an air of dignity. 


Bill Plested was upped from general 
counsel to president of the Federal Land 
Bank at Wichita. I am not sure, but I think 
he holds the general counsel job as well. 
Congratulations, Bill. 





The JOURNAL 


Harry Saums of Wichita took on a new 
firm with offices in the Brown Building 
as of about January 1—Saums, Hopper and 
Stephan—Bob Stephan being a neophyte. 

Bill Attwater moved again. This time he 
went to an all-out new arrangement in the 
Fourth National Bank with Dwight Wal- 
lace. I didn’t understand this to be a firm, 
just an office arrangement. 

Bob Freeman quit the state job he held, 
in the severance tax department, I think— 
anyhow, he is with Raymond Oil Company 
of Wichita, with offices in the Petroleum 
Building. They are moving to the new 
Fourth National Building as of March 1. 


NeSmith and Fugate are moving into 
town, having decided the country is for the 
farmers. The Hillside office was being 
abandoned for a suite in the Schweiter 
Building as of February 1. I am glad to 
see them come down again where I can sell 
them semi-occasionally. 


Oscar Ostrum is back on the job again 
at Russell. Oscar was on the sick list for 
quite a spell. 

Bob Dole of Russell told me about the 
latest happenings in Russell when I saw 
him in Topeka recently. The Bar flung a 
“50 years in the law business” party at the 
Russell Elks Club one night recently for 
Jerry Driscoll. Jerry reminisced a little 
about a yesteryear—and did say he had par- 
ticipated in 48 murder trials. 


John Etling of Kinsley went to Scott City 
on legal business one day very recently and 
suffered a heart attack at the Scott City 
hotel. John has been on his good behavior 
ever since, and is doing all right as of now. 


Jim Brewster, who just passed the bar, 
is single, and has all military obligations 
out of the way, wants to get into a Kansas 
office. He didn’t say, but I assumed he 
wanted to follow in the footsteps of both 
his father and grandfather. Reach him at 
5217 Walmer, Mission, Kansas. 


Jean Terry is a new addition to the Pear- 
son and Gage firm in Mission. 


John Keach has taken in a couple of 
good boys, who are not altogether novices 
—Jim Bouska and Tom Stockwell—under 
the firm name of Keach, Bouska and Stock- 
well. 
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Wayne Zeigler is a new assistant county 
attorney at Olathe. He came down from 
Topeka, after being one of the research 
men for the supreme court. 


Tom Kennedy, son of Jack Kennedy, has 
opened an office in Salina. I am not at the 
moment clear whether Tom went in with 
his father in the accounting office, or 
whether he opened up on his own. Another 
newcomer to Salina, having come down 
from Nebraska, is M. V. Hoobler, with 
John Veneir’s flour mill. I suppose he took 
Jason Yordy’s place. This boy I haven't 
met yet, but will soon. 


There is a new lawyer in Manhattan by 
the name of Lendell, who went down from 
Kansas City. I understand he is an account- 
ant as well. 


John Callahan has left the Kidwell, Ball 
and Greene office in Wichita to open on 
his own in the Schweiter Building. 


Lawrence Curfman of Wichita appeared 
before the Kansas Contractors Association 
in Kansas City recently. He talked to them 
at their annual meeting held at the Muehle- 
bach Hotel. The Public Improvement Law 
of Kansas was the subject. 


Eddie Powers of the Wyandotte Bar has 
come up with an extensive research on the 
subject of “jazz.” It seems there are sev- 
eral varieties of this thing. Eddie’s part is 
New Orleans jazz. He has made a study of 
its origin, growth, and popularity. He talks 
the subject as he progresses, and illustrates 
what he says with tape recordings of the 
old original jazz masters. Those who have 
heard it say it is very well done. The pro- 
gram consumes 35 minutes. Good for bar 
luncheons. 


I know now the women, as well as the 
men, read “Hash.” Emil Anderson moved 
and started a new firm in Kansas City, 
Kansas. Either he neglected to tell me, or 
neglected to mention, that Dolly Anderson 
is a very active member of the firm. She 
proceeded to write me and set me straight. 
Anyhow, the firm is Anderson, Anderson, 
and Washburn. Sorry, Dolly. 

Pat Patterson died in Wichita just prior 
to the Christmas holidays. Everybody knew 
and loved Pat. He had one too many heart 
attacks. The last one finally rang the bell. 
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Pat will live in the memory of Kansans a 
long while. He was Bar Journal editor be- 
tween 1938 and 1943, Frank Corrick re- 
minds me, and always interested and active 
in Bar Association work. 


John McBride, with Martin and Pope 
of Wichita, is one of the younger lawyers 
recently added to the Sedgwick Bar. 


The W.B.A. had the annual election of 
officers December 18. There were 260 
present. It was announced that the Bar had 
388 paid up membership, and 40 were of 
the non-paying variety, which means that 
428 lawyers are in the practice in Sedgwick 
county. 

Riley MacGregor was a Wichita visitor 
December 18. The missus came to town 
to shop, and brought Riley along. 


Elwaine Pomeroy has left Garlinghouse, 
Shaw and Hergenreter’s office to move up- 
stairs with Fred Carman on an office rental 
basis. And Wayne Probasco has gone over 
with Doc Doherty in the Columbian Build- 
ing—this all in Topeka. 

Charlie Rooney of Topeka went to Kan- 
sas City the last of January, all steamed up 
on the business at hand. In fact, so steamed 
up he fell and broke a leg. He is now 
confined at home with the injured member 
in a cast. I hope it will be all right, Char- 
lie, and good luck. 


Hall Smith and the missus are touring 
Mexico. The missus is an expert photogra- 
pher. The trip is one designed to take color 
en route. 


Bill Kahrs and Bob Nelson of Wichita 
have taken in Pat Kelly as a partner. I 
don’t see any change in the firm name. 
You wouldn’t be a silent partner, would 
you, Pat? 

Joe Henbest of Columbus has acquired 
a new ground floor location, a building he 
is remodeling under his own ideas. Joe will 
have quite a spot when he finishes up all 
the improvements he has in mind. 


Someone heard from Marc Boss. Marc 
has been assigned as secretary to the gov- 
ernor of Guam. Marc has two dogs—both 
of them went along. Whoever told me 
about the new assignment also told me it 
cost $750 to get the dogs to Guam after a 
clearance from Hawaii. 
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Alvin Herrington is with McDonald, 
Tinker, Skaer, Quinn and Porter at Wich- 
ita, as of January 1. 


Jim Fussell of Leavenworth has a new 
seme floor office, one that has flower 

xes both inside and outside. It is a nice 
looking arrangement. Dressed up in good 
taste. 

Tommy Davis and Joe Dawes were up 
at Mayo’s for a checkup in December. I 
have seen them both since their return, 
both report good records, and both look 
fine. 

Jack Stringer, after eight years with the 
state department in service, all in Europe, 
France, Germany, and the Middle East, was 
followed by “Hash.” Through its columns, 
he kept y up to date with his friends 
and buddies. Now he is back with an of- 
fice in Kansas City, Kansas. At the mo- 
ment, he is judge pro tem of the probate 
court. 


Judge Bill Benton has now joined the 
playboy element of the Wyandotte Bar— 
elevated himself to the Cadillac class, with 
a convertible, and has the equal of sev- 
eral others in the same group. Norman 
Sortor ventured the opinion that its pick- 
up might be a little fast for the judge, but 
my guess is that he will arise to the oc- 
casion. 


Bever, Dye, Mustard, and Belin have a 
new addition to the office in the person of 
Don Stahr. He is a Washburn graduate, 
and comes down with a C.P.A. degree as 
well. 


Kelley and Conner of Great Bend have 
announced that Glenn Opie has been made 
a member of the firm, and the style 
changed to Kelley, Conner and Opie. 


Ward Ferguson has gone down to Cha- 
nute, and opened up on his own. I haven't 
seen Ward since he moved in on Chanute, 
although I have had several letters from 
him. 


Judge E. L. Fischer of Wyandotte county 
died sometime in December. I didn’t hear 
about it until sometime after the funeral. 
He had the record for continuous service 
on the bench, I think, of fifty years on one 
court. 
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Stan Taylor is back at work with the 
highway legal department at Topeka. A 
couple of new boys are in there as well— 
John Mendive and Bill Roberts. 


Stan Sager is the newest addition to 
Schroeder, Heeney and Groff, with offices 
in Topeka. This is not too recent—I have 
neglected to report it. 


Hartzell White is one of the newest boys 
with the corporation commission in To- 
peka. Hartzell has an office in Kansas City, 
Kansas. 


Glenn Evans has been with the state 
board of tax appeals. He, too, has an office 
in the new state office building in Topeka. 


Monty Downer was in Topeka for the 
Christmas holidays. I saw him several times 
in company of Ray Briman. Monty looked 
good, and said he liked Washington very 
much since he has gotten so he can get 
around. 


I have just gotten straight on who is 
who in the office of the attorney general 
as assistants. In the order in which they 
were taken in, Bob Hoffman is first, Fred 
Rausch second, Bob Roth third, Fred Six 
fourth, Charlie Henson fifth, Dick Pringle 
sixth, and Bob Louderholm seventh. These 
boys move in and out too fast for me to 
remember. 


Brock R. McPherson, formerly with the 
F.B.L, has now established an office at 202 
Cox Building, Great Bend, as of Novem- 
ber 15. 


Ed Glasscock of Hutchinson writes me 
he is about ready to fold up—says the 
rocking chair stage has rocked in on him, 
and the office doesn’t hold the lure for 
him it once did. 

Bill Farmer took over as speaker one 
day recently when he addressed the W.B.A. 
luncheon at the usual Tuesday meeting. By 
the way, anyone in from out of town want- 
ing to visit on luncheon day, the place of 
the meeting has been changed from the 
Lassen to the Innes Tea Room. 


Charlie Jones and Johnnie Frank went 
up to Newton and told the Harvey County 
Bar of their visit to England and described 
the English court system. Those who heard 
them said the talks were immense. 








HASH 


The Bar Board in Topeka Wednesday, 
February 12, passed the fifty-two persons 
who had taken the examination that week. 

Kip Wells is leaving the Cohen-Schnider 
organization in Kansas City, Kansas, and 
opening an office of his own on the third 
floor of the Huron Building. Tom Joyce 
left January 1, and, I think, is practicing 
from his home. 

Charlie Lowder is the happy, almost- 
married (it happens in May) man again. 
Charlie tells about it, and grins from ear 
to ear. The lucky little lady is Emily Jane 
Bates, who for 12 years has kept Jerry 
Koehler on a straight track. Well, Jerry's 
loss, Charlie's gain—congratulations to 
everybody—and may all of Emily's chil- 
dren make lawyers. 


Carl Rice rented a yacht, crew and navi- 
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gator, and at the moment is cruising the 
Caribbean—island hopping, I think they 
call it—I would like to be with him. 


My informant told me Harold Hardin 
slipped on the Golden Ox and got al 
up. I checked the story, and it seems Harold 
slipped on the ice and fell, hitting his face 
on the walk. Lacerated badly, and a swollen 
eye was the result of the fall. The Golden 
Ox is one of Kansas City’s good eating 
places. 

Daisy Carson, widow of Dave Carson, 
and mother of Dave, Jr., died in Kansas 
City, Kansas, several weeks ago. Her death 
is a very distinct loss to the community. 

Between the holidays and the bad wea- 
ther, I have not been out too much. The 
“Hash” may appear skimpy. 





Classified Ads 


WANTED TO BUY—Complete Set of 
Kansas Reports in Good Condition. Dean 
C. Batt, Marion, Kansas. 


FOR SALE—The Pacific Reporter, Vol- 
umes 1 to 300, First Series, all in excellent 
condition. Whelan & Whelan, Hastings, 
Nebraska. 


ATTENTION PRACTICING LAWYERS 
and LAW SCHOOL GRADUATES. If 
you enjoy research, are able to write simply 
and clearly, desire the security afforded by 
an assured income, are interested in pleas- 
ant and permanent work, apply now for a 
position on the editorial staff of the Ban- 
croft-Whitney Company, Law Book Pub- 
lishers since 1856, McAllister & Hyde 
Streets, San Francisco 1, California. (Ad- 
dress Applications to Editorial Dept.) 
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Couple 
TRUST SERVICES 


FOR ATTORNEYS AND THEIR CLIENTS 











MEMBER FEDERAL RESERVE SYSTEM ® MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


SO1 KANSAS AVENUE TOPEKA. KANSAS 





LAW BRIEF FAST—DEPENDABLE SERVICE 
for the Legal| Profession 

BRIEFS APPENDICES 

ABSTRACTS RECORDS 


Serving Attorneys in 16 States 
E. L. MENDENHALL, INC. 


1108 Oak Street Kansas City 6, Mo. 
Phone HArrison 1-3030 





























.;§ Fo HQ y) A hy ; " Mailing Address: 

isa P. O. Box 424 

VI 3-7826 Cog maine Lawrence, Kansas 
POE, 


HANDWRITING EXPERT 
Qualified in Federal, State and Military Courts 
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